
1ACKNOWLEDGMENT AND CAVEAT


1CRAFTING CHARGES


2CHAPTER ONE - QUALIFICATION OF JURORS


8CHAPTER TWO - VOIR DIRE


10INDIVIDUAL VOIR DIRE


10CHAPTER THREE - PRELIMINARY CHARGE


10JUROR EXPECTATIONS - PROFESSIONALISM CHARGE


11GENERAL CHARGE


14CHAPTER FOUR - ISSUES ARISING DURING TRIAL


14NOTE TAKING - PROHIBITED


14NOTE TAKING - ALLOWED


15RECESSES


15CURATIVE INSTRUCTIONS


15DEPOSITIONS


16INTERPRETERS


16EXPERT WITNESSES


16JURY VIEW OF SCENE


17JURY QUESTIONS OF WITNESSES


17CLOSING ARGUMENTS OF COUNSEL


18CHAPTER FIVE - GENERAL CHARGE


18DUTIES OF JURY AND JUDGE


19PREPONDERANCE OF THE EVIDENCE


19CLEAR AND CONVINCING EVIDENCE


19DIRECT AND CIRCUMSTANTIAL EVIDENCE


20CREDIBILITY OF WITNESSES


21EXPERT WITNESSES


21TESTIMONY OF CHILDREN


22CORPORATION AS PERSON


22COUNTERCLAIM


23CROSS-CLAIM


23JURY VERDICT


24COPY OF CHARGE IN THE JURY ROOM


24DISCHARGE OF JURY


24ALLEN CHARGE


25CHAPTER SIX – NEGLIGENCE


27CONCURRING CAUSES


27SOLE NEGLIGENCE OF THIRD PARTY


28INTERVENING NEGLIGENCE OF THIRD PARTY


28COMPARATIVE NEGLIGENCE


30AGENCY


31CORPORATIONS


32RESPONDEAT SUPERIOR


33INDEPENDENT CONTRACTORS


33INDEPENDENT CONTRACTORS - INHERENTLY DANGEROUS WORK


34JOINT VENTURE OR JOINT ENTERPRISE


34MINORS UNDER THE AGE OF FOURTEEN


35DUTY TO EXERCISE CARE IN MAKING REPAIRS


35CHAPTER SEVEN - PROFESSIONAL MALPRACTICE


35GENERAL PROFESSIONAL MALPRACTICE


35STANDARD OF CARE


36DEPARTURE FROM STANDARD OF CARE


37PROXIMATE CAUSE


38EXPERT WITNESSES


38LICENSING STATUTES


39MEDICAL MALPRACTICE


39[EXISTENCE OF A DOCTOR-PATIENT RELATIONSHIP


40STANDARD OF CARE


40BREACH OF THE STANDARD OF CARE


42PROXIMATE CAUSE


43FAILURE TO DIAGNOSE AND TREAT


43EVALUATION


43SUBSTITUTION OF DOCTORS


44EXPERT WITNESSES


44INFORMED CONSENT


46LEGAL MALPRACTICE


46ATTORNEY-CLIENT RELATIONSHIP


46BREACH OF DUTY


48PROXIMATE CAUSE


49EXPERT WITNESSES


49VIOLATION OF THE RULES OF PROFESSIONAL RESPONSIBILITY


50REQUIREMENT OF PROBABLE SUCCESS


50REQUIREMENT OF ACTUAL INNOCENCE IN CRIMINAL CASE


50EXPRESS GUARANTY OF RESULT


50FAILURE TO FOLLOW INSTRUCTIONS OF CLIENT


50CONFLICT OF INTEREST


51DAMAGES FOR MENTAL ANGUISH


51CHAPTER EIGHT - AUTOMOBILE WRECK CASES


51DRIVER’S DUTY OF CARE


51DUTY TO KEEP PROPER LOOKOUT


51DUTY TO KEEP VEHICLE UNDER CONTROL


51VIOLATION OF STATUTE


52RECKLESSNESS


52JOHN DOE ACTION


53FAMILY PURPOSE DOCTRINE


53UNAVOIDABLE ACCIDENTS


53LOSS OF CONSCIOUSNESS


54SUDDEN EMERGENCY


54CHAPTER NINE - PREMISES LIABILITY


54UNSAFE CONDITION


55NOTICE


55REASONABLE CARE


55INVITEES


56LATENT DANGERS


56PROTECTION AGAINST CRIMINAL ACTS


56LICENSEES


56SIDEWALKS


57DUTY TO KEEP STREETS AND SIDEWALKS SAFE


58PROXIMATE CAUSE


58CHAPTER TEN - BREACH OF CONTRACT


59EXISTENCE OF CONTRACT


59DEFINITION OF CONTRACT


59GUARANTY


59OFFER AND ACCEPTANCE


60REJECTION


60MODIFICATION


60COUNTEROFFER


61CONDITIONAL ACCEPTANCE


61CONSIDERATION


61ORAL CONTRACTS


62BREACH


62REPUDIATION


63PREVENTION OF PERFORMANCE


63PLAINTIFF’S FAILURE TO PERFORM


64WAIVER OF BREACH


64WAIVER OF PERFORMANCE


64WAIVER OF NONPERFORMANCE


64DAMAGES


65ACTUAL DAMAGES


65DUTY TO MITIGATE DAMAGES


66NOVATION


66SPECIFIC PERFORMANCE


66INTENTION OF THE PARTIES


67WRITTEN CONTRACT


67REASONABLENESS OF CONSTRUCTION


67DUTY TO READ CONTRACT


68CONSTRUCTION AGAINST PARTY PREPARING CONTRACT


68AMBIGUITY


68CONFLICTING CLAUSES


68EXISTING LAW AS PART OF EVERY CONTRACT


68TIME FOR PERFORMANCE OF CONTRACT


69GOOD FAITH AND FAIR DEALING


69WORKMANLIKE MANNER


70BREACH OF EXPRESS WARRANTY


71NOTICE OF BREACH OF WARRANTY


72USE OF PRODUCT AFTER DEFECT IS KNOWN


72MISUSE OF PRODUCT


72IMPLIED WARRANTY


73IMPLIED WARRANTY OF MERCHANTABILITY


73IMPLIED WARRANTY OF FITNESS FOR A PARTICULAR PURPOSE


73IMPLIED WARRANTY BY COURSE OF DEALING OR USAGE OF THE TRADE


74EXCLUSION OF EXPRESS WARRANTIES


74EXPRESS WARRANTY EXCLUDING IMPLIED WARRANTY


75AS IS


75EXCLUSION OR MODIFICATION OF WARRANTY BY COURSE OF DEALING OR USAGE OF THE TRADE


76BREACH OF CONTRACT ACCOMPANIED BY A FRAUDULENT ACT


76RECOUPMENT


77CHAPTER ELEVEN - INSURANCE CASES


77FALSE REPRESENTATION


77BAD FAITH REFUSAL TO PAY


78THEFT OF AUTOMOBILE


79LOSS FROM LIGHTENING


79LOSS FROM VANDALISM OR MALICIOUS MISCHIEF


80SOUND HEALTH PROVISION


80EMERGENCY SITUATION DOCTRINE


81SUICIDE


81INTENTIONAL ACTS


81TOTAL DISABILITY


82CHAPTER TWELVE - PRODUCTS LIABILITY


82STRICT LIABILITY


83DEFECTIVE CONDITION


83MANUFACTURING DEFECTS


84DESIGN DEFECTS


84FAILURE TO INSTALL SAFETY DEVICE


84FAILURE TO WARN OR FAILURE TO PROVIDE ADEQUATE WARNINGS


85UNREASONABLY DANGEROUS


86NO SUBSTANTIAL CHANGE IN CONDITION


87PROXIMATE CAUSE AND INJURY TO PLAINTIFF


88PRODUCT SOLD ACCORDING TO SPECIFICATIONS


88NEGLIGENCE


89DUTY


90SELLER ASSUMES DUTIES OF MANUFACTURER


91DUTY TO INSTALL SAFETY DEVICE


91DUTY TO TEST


91DUTY TO WARN


92WARNINGS GIVEN TO THIRD PERSONS


93BREACH OF DUTY


94STATE OF THE ART


94RECKLESSNESS


94FAILURE TO INSTALL SAFETY DEVICE


95PROXIMATE CAUSE


96CONCURRING CAUSES


96SOLE NEGLIGENCE OF THIRD PARTY


96INTERVENING NEGLIGENCE OF THIRD PARTY


97BREACH OF IMPLIED WARRANTY OF MERCHANTABILITY


99BREACH OF IMPLIED WARRANTY OF FITNESS FOR A PARTICULAR PURPOSE


100BREACH OF EXPRESS WARRANTY


100USER’S SPECIAL CHARACTERISTICS


101PRIVITY


101COMPONENTS


101REMEDIAL MEASURES


101LESSOR OR BAILOR


102STATE OF THE ART


102MISUSE OF PRODUCT


103CHAPTER THIRTEEN - OTHER ACTIONS


103ABUSE OF PROCESS


104ASSAULT AND BATTERY


105SELF-DEFENSE


116ATTRACTIVE NUISANCE


117CONDEMNATION


119RIGHT-OF-WAY


120CONVERSION


121DEFAMATION - LIBEL AND SLANDER


124SLANDER PER SE


125PUBLIC OFFICIAL OR FIGURE - MATTER OF PUBLIC INTEREST


125SELF-DEFENSE


126QUALIFIED PRIVILEGE


126FALSE IMPRISONMENT


128MERCHANT’S DEFENSE


131DAMAGES


132FORFEITURE


133FRAUD AND DECEIT


134[REPRESENTATION MADE TO THIRD PARTY


136[LATENT DEFECTS - SALE OF HOME


136[MISREPRESENTATION OF CONTENTS OF WRITING


137INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS


139INVASION OF PRIVACY


140MALICIOUS PROSECUTION


142ADVICE OF COUNSEL


142NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS ON BYSTANDER


143NEGLIGENT MISREPRESENTATION


144PROMISSORY ESTOPPEL


145NUISANCE - SURFACE WATERS


146QUANTUM MERUIT


147SETTING ASIDE DEEDS FOR MENTAL INCAPACITY


147SETTING ASIDE DEEDS FOR UNDUE INFLUENCE


147BURDEN OF PROOF


147CONFIDENTIAL RELATIONSHIP


149SEXUALLY VIOLENT PREDATORS


149REASONABLE DOUBT


151TRESPASS


153UNFAIR TRADE PRACTICES ACT


154MOTOR VEHICLE UNFAIR TRADE PRACTICES ACT


154CHAPTER FOURTEEN - DAMAGES


154ACTUAL DAMAGES


154PAIN AND SUFFERING


155LOSS OF ENJOYMENT OF LIFE


155DAMAGE TO REAL PROPERTY


156DAMAGES TO BUILDING


156ACTUAL DAMAGES - MOTOR VEHICLE


157ACTUAL DAMAGES - LOSS OF USE OF A MOTOR VEHICLE


157PERSONAL INJURIES


158PROSPECTIVE DAMAGES


158FUTURE DAMAGES


158PRE-EXISTING INJURY


159LOSS OF EARNING CAPACITY


160MENTAL SUFFERING


160LIFE EXPECTANCY TABLE


161DUTY TO MITIGATE DAMAGES


161DUTY TO MITIGATE DAMAGES - PERSONAL INJURIES


162DUTY TO MITIGATE DAMAGES - PROPERTY DAMAGES


162DAMAGES FOR FRAUD IN THE PURCHASE OF PROPERTY


162PUNITIVE DAMAGES


164PUNITIVE DAMAGES- NEGLIGENCE ACTIONS


164PUNITIVE DAMAGES - ASSAULT AND BATTERY


165PUNITIVE DAMAGES - FRAUD AND DECEIT


165PUNITIVE DAMAGES - TRESPASS


165SPECIAL DAMAGES - BREACH OF CONTRACT


166DAMAGES FOR DEFECTIVE PERFORMANCE- BREACH OF CONTRACT


166DAMAGES FOR DELAY IN PERFORMANCE - BREACH OF CONTRACT


166DAMAGES FOR SUBSTANTIAL PERFORMANCE - BREACH OF CONTRACT


167WRONGFUL DEATH ACTION


168LOSS OF CONSORTIUM


169CHAPTER FIFTEEN - DEFENSES


169GENERAL DENIAL


169ACT OF GOD


169CHAPTER SIXTEEN - POST-TRIAL MOTIONS


169MOTIONS IN LIMINE


170MOTIONS FOR JUDGMENT NOTWITHSTANDING THE VERDICT (JNOV) -  RULE 50(b), SCRCP


170THIRTEENTH JUROR DOCTRINE


171NEW TRIAL NISI ADDITUR AND NEW TRIAL NISI REMITTITUR


171MOTION FOR A NEW TRIAL ABSOLUTE


172RESUBMITTING VERDICT FOR ZERO DAMAGES


173CHAPTER SEVENTEEN - VERDICT FORMS


173GENERAL VERDICT FORM


176COMPARATIVE NEGLIGENCE




ACKNOWLEDGMENT AND CAVEAT
Perhaps the strongest asset of the South Carolina circuit court bench is the charity of its past and present members.  We have all shared in our successes and our problems and we have all benefited from the exchange of our research, intellect, and experiences.  These charges are an accumulation of input from dozens of judges and have been rewritten by the Supreme Court Staff Attorneys Office in simpler language. 

To those of you who use this work, we hope you will share your thoughts and ideas for future improvements.  Obviously, we are not attempting to provide a charge for every possible cause of action.  These instructions are a reference and will give you a guide to the most frequently occurring causes of action upon which you can build.  All of the charges contained under a particular heading may not be applicable in every case.  In addition, all of the charges necessary in a particular case may not be included in this book.  You should craft your charge carefully, making sure that the charge adequately instructs the jury on the law involved in the particular case.

THESE JURY CHARGES ARE MERELY SUGGESTIONS.  THEY ARE NOT REQUIRED AND HAVE NOT BEEN SANCTIONED OR APPROVED BY THE SOUTH CAROLINA SUPREME COURT.

Please forward all suggestions for changes to Becky Hunter at the Supreme Court Staff Attorneys Office, 803-734-1160; rhunter@sccourts.org.

R. Markley Dennis, Jr.

James E. Brogdon, Jr.

 SEQ CHAPTER \h \r 1
CRAFTING CHARGES
“It is not always sufficient for a judge to simply open a charge book and read a generic statement of the law to a jury, no matter how correct that statement may be in the abstract.  This is particularly true where, as here, the judge is called upon to answer a well-framed question following the initial charge.  Quite often, the judge must tailor, mold and even sculpt the law in fashioning an answer to fit the question.  In this respect, the judge must be an artist, not a mere technician.”


State v. Smith, 304 S.C. 129, 132, 403 S.E.2d 162, 164 (Ct. App. 1991).


“The impression is sometimes gained that any language from an appellate court opinion is appropriate for a charge to any jury, but this is not always true.  Oftentimes a sentence, or sentences, taken from an appellate opinion must be supplemented by additional relevant statements of the law because of the particular factual situation.”  


State v. Grant, 275 S.C. 404, 407, 272 S.E.2d 169, 171 (1980).

CHAPTER ONE - QUALIFICATION OF JURORS 

[This is designed for those counties in which jury films, clerk of court presentations, etc. are provided.  In other counties, the court must provide more basic information on the front end, from the function/role of the jury to location of restrooms.]

GOOD MORNING LADIES AND GENTLEMEN.  MY NAME IS _________________________, AND I AM A CIRCUIT JUDGE.  IT IS MY PLEASURE AND PRIVILEGE TO SERVE WITH YOU FOR THIS TERM OF COURT IN _____________________ COUNTY.  [CONFIRM THAT JURORS ARE IN THE RIGHT COURTHOUSE.  SOME JURORS SUMMONED FOR MAGISTRATE’S COURT JURY DUTY OR CITY COURT JURY DUTY WILL WANDER INTO CIRCUIT COURT.]  

 THIS TERM OF COURT IS FOR ONE WEEK.  THEREFORE, YOUR SERVICE AS JURORS THIS WEEK WILL END THIS FRIDAY.  [IF THERE IS A POTENTIAL FOR SERVICE BEYOND FRIDAY, ADVISE JURY UP FRONT.]  

WE UNDERSTAND THE INCONVENIENCE JURY SERVICE CAUSES TO YOUR PERSONAL LIVES.  WE THANK YOU FOR BEING HERE.  WE WILL DO OUR BEST TO MINIMIZE YOUR INCONVENIENCE AND HOPEFULLY MAKE THIS AN ENJOYABLE AND EDUCATIONAL WEEK FOR YOU.

I WANT TO INTRODUCE YOU TO THE BAILIFFS.  THESE FINE PEOPLE ARE HERE TO ASSIST YOU THIS WEEK.  IF YOU HAVE A PARTICULAR QUESTION OR CONCERN, OR IF YOU NEED TO TALK TO ME, PLEASE SPEAK TO ONE OF THE BAILIFFS.  THEY WILL BE HAPPY TO HELP YOU. [INTRODUCE BAILIFFS, CLERK, AND OTHER COURT PERSONNEL WHO MAY BE PRESENT, AND SOLICITOR, PUBLIC DEFENDER, SHERIFF, ETC.]
OUR PURPOSE THIS MORNING IS TO DETERMINE YOUR QUALIFICATIONS AND ELIGIBILITY TO SERVE AS JURORS.  JURY QUALIFICATION IS DONE IN SEVERAL STAGES.  THE FIRST STAGE OF JURY QUALIFICATION IS REFERRED TO AS THE “ROLL CALL.”  THE  CLERK WILL CALL THE ROLL OF ALL WHO HAVE BEEN CALLED FOR JURY DUTY.  WHEN YOUR NAME IS CALLED, PLEASE STAND AND, IN A CLEAR, AUDIBLE VOICE, PROVIDE THE FOLLOWING INFORMATION: YOUR OCCUPATION, IF EMPLOYED (IF YOU ARE SELF-EMPLOYED, WE NEED TO KNOW THE NATURE OF YOUR BUSINESS); IF YOU ARE RETIRED OR ARE DISABLED, STATE YOUR FORMER OCCUPATION; IF YOU ARE MARRIED AND YOUR SPOUSE IS EMPLOYED, STATE THE NATURE OF HIS OR HER EMPLOYMENT; IF YOU HAVE NO OBJECTION, PLEASE STATE YOUR AGE; AND STATE THE NUMBER OF MILES ONE WAY FROM YOUR HOUSE TO THE COURTHOUSE.

AS PART OF THE ROLL CALL AND QUALIFICATION PROCESS, IT IS NECESSARY THAT I ADMINISTER AN OATH TO YOU.  PLEASE STAND AND RAISE YOUR RIGHT HAND: DO YOU SWEAR OR AFFIRM THAT YOU WILL PROVIDE TRUTHFUL AND COMPLETE RESPONSES AND ANSWERS DURING THIS JURY QUALIFICATION PROCESS?  IF YOU ACCEPT THE OATH, PLEASE INDICATE BY SAYING “I DO” AT THIS TIME.  PLEASE BE SEATED.  

LADIES AND GENTLEMEN, THE CLERK OF COURT WILL NOW CALL THE ROLL.  CLERK, PLEASE CALL THE ROLL.

[ROLL CALL].
LADIES AND GENTLEMEN, I NOW HAVE CERTAIN QUESTIONS TO ASK YOU TO DETERMINE YOUR QUALIFICATIONS AS JURORS IN THIS COURT.  THESE QUESTIONS DETERMINE YOUR GENERAL ELIGIBILITY TO SERVE.  STATE LAW REQUIRES I ASK THESE QUESTIONS.  QUITE FRANKLY, SOME OF THESE QUESTIONS ARE VERY PERSONAL AND YOU MAY NOT WANT TO STAND AND DISCLOSE THIS INFORMATION OPENLY IN THE PRESENCE OF YOUR FELLOW JURORS.  AFTER EACH QUESTION, IF ANY JUROR NEEDS TO RESPOND, I’LL ASK YOU TO STAND.  IF YOU DO NOT WANT  TO STAND, THAT IS FINE.  AT THE END OF THIS PROCESS, I WILL GIVE YOU A CHANCE TO COME FORWARD AND SPEAK PRIVATELY WITH ME AND THE CLERK.  WE DO NOT WANT ANY OF YOU TO SUFFER ANY EMBARRASSMENT.  SO, IF YOU DO NOT WANT TO STAND, MAKE A MENTAL NOTE AND REMEMBER TO COME FORWARD AT THE END WHEN I ASK YOU TO DO SO.  IT IS ABSOLUTELY ESSENTIAL THAT WE HAVE ACCURATE INFORMATION.

HERE ARE THE QUESTIONS REGARDING THE QUALIFICATIONS TO SERVE AS JURORS:  

(1)
IS ANY MEMBER OF THE JURY PANEL NOT A CITIZEN OF THE UNITED STATES?  IF SO, PLEASE STAND.

(2)
IS ANY MEMBER OF THE JURY PANEL NOT A RESIDENT AND CITIZEN OF ____________________ COUNTY, SOUTH CAROLINA?  IF SO, PLEASE STAND.

(3)
IS ANY MEMBER OF THE JURY PANEL UNABLE TO READ, WRITE, SPEAK, OR UNDERSTAND THE ENGLISH LANGUAGE?  IF SO, PLEASE STAND.

(4)
DOES ANY MEMBER OF THE JURY PANEL HAVE LESS THAN A SIXTH GRADE EDUCATION OR ITS EQUIVALENT?  IF SO, PLEASE STAND.

(5)
IS ANY MEMBER OF THE JURY PANEL UNABLE, BECAUSE OF MENTAL OR PHYSICAL INFIRMITIES, TO RENDER EFFICIENT JURY SERVICE?  FOR EXAMPLE, DOES ANY MEMBER OF THE JURY PANEL HAVE ANY MEDICAL CONDITION THAT WOULD PREVENT YOU FROM SERVING ON A JURY THIS WEEK?  [EXPLAIN THAT COURT TYPICALLY RUNS FOR 1 TO 2 HOURS BETWEEN BREAKS.]  IF SO,  PLEASE STAND.

(6)
HAS ANY MEMBER OF THE JURY PANEL BEEN CONVICTED, BY GUILTY PLEA OR TRIAL, IN A STATE OR FEDERAL COURT OF RECORD, OF A CRIME PUNISHABLE BY IMPRISONMENT FOR MORE THAN ONE YEAR AND YOUR CIVIL RIGHTS HAVE NOT BEEN RESTORED BY PARDON OR AMNESTY?  PUNISHABLE BY MORE THAN ONE YEAR MEANS THAT YOU COULD HAVE RECEIVED A SENTENCE OF MORE THAN ONE YEAR, REGARDLESS OF WHAT SENTENCE YOU ACTUALLY MAY HAVE RECEIVED.  IF SO, PLEASE STAND.

(7)
IS ANY MEMBER OF THE JURY PANEL A CLERK OR DEPUTY CLERK OF COURT, CONSTABLE, SHERIFF OR OTHER COMMISSIONED LAW ENFORCEMENT OFFICER, PROBATE JUDGE, COUNTY COMMISSIONER, MAGISTRATE OR OTHER COUNTY OFFICER, OR EMPLOYED WITHIN THE WALLS OF ANY COURTHOUSE?  IF SO, PLEASE STAND.

(8)
IS THERE ANY MEMBER OF THE JURY PANEL WHO HAS PREVIOUSLY SERVED ON JURY DUTY IN CIRCUIT COURT (NOT CITY COURT, MAGISTRATES COURT, OR FEDERAL COURT) DURING THIS CALENDAR YEAR?  IF SO, PLEASE STAND.

(9)
HAS ANY MEMBER OF THE JURY PANEL SERVED AS A MEMBER OF THE _____________________ COUNTY GRAND JURY DURING THE PAST SEVERAL YEARS?  IF SO, PLEASE STAND.  [IF YES, INQUIRE FURTHER TO INSURE THAT NO JUROR WILL SIT ON ANY CASE IN WHICH HE OR SHE WAS INVOLVED AS A MEMBER OF THE GRAND JURY.]

[EXCUSE ANY JURORS WHO ARE DISQUALIFIED.]
WE NOW MOVE TO JURY EXEMPTIONS.  STATE LAW PROVIDES FOR SEVERAL EXEMPTIONS TO JURY SERVICE.  AN EXEMPTION DOES NOT MEAN YOU ARE NOT QUALIFIED TO SERVE.  IT SIMPLY MEANS THAT YOU HAVE THE RIGHT TO SAY, “I CHOOSE NOT TO SERVE.”  

(1)
THOSE OF YOU WHO ARE 65 YEARS OF AGE OR OLDER MAY BE EXEMPTED FROM JURY SERVICE.  THOSE OF YOU 65 YEARS OF AGE OR OLDER REPRESENT A POOL OF TREMENDOUS TALENT FOR JURY SERVICE, AND WE URGE YOU TO SERVE THIS WEEK IF YOU ARE INCLINED TO DO SO.  BUT IF YOU WISH TO BE EXEMPTED, YOU MAY CERTAINLY DO SO.  IS THERE ANY MEMBER OF THE JURY PANEL WHO IS 65 YEARS OF AGE OR OLDER AND WHO WISHES TO BE EXEMPTED FROM JURY SERVICE THIS WEEK?  IF SO, PLEASE STAND.  

(2)
ANOTHER EXEMPTION CONCERNS PRIOR JURY SERVICE.  NO PERSON IS REQUIRED TO SERVE AS A JUROR MORE OFTEN THAN ONCE EVERY THREE CALENDAR YEARS.  THEREFORE, IF ANY MEMBER OF THE JURY PANEL HAS SERVED ON JURY DUTY DURING THE LAST TWO CALENDAR YEARS, YOU MAY BE EXEMPT FROM SERVICE THIS WEEK IF YOU CHOOSE TO BE EXEMPTED. PLEASE NOTE THIS EXEMPTION DOES NOT APPLY IF YOUR JURY SERVICE WAS IN A MAGISTRATES COURT, A CITY COURT, OR A FEDERAL COURT.  IF THIS EXEMPTION APPLIES TO ANY MEMBER OF THE JURY PANEL AND YOU WISH TO BE EXEMPTED, PLEASE STAND.

(3) PERSONS WHO HAVE SERVED A GRAND JURORS IN THE LAST FIVE CALENDAR YEARS MAY ALSO BE EXEMPT FROM JURY SERVICE.  IF ANY MEMBER OF THE JURY PANEL HAS SERVED ON A GRAND JURY DURING THE LAST FIVE CALENDAR YEARS, YOU MAY BE EXEMPT FROM SERVICE THIS WEEK IF YOU CHOOSE TO BE EXEMPTED.  IF THIS EXEMPTION APPLIES TO ANY MEMBER OF THE JURY PANEL AND YOU WISH TO BE EXEMPTED, PLEASE STAND.

(4)
THE NEXT EXEMPTION DEALS WITH THOSE OF YOU WHO HAVE SMALL CHILDREN.  PLEASE LISTEN VERY CAREFULLY TO THIS EXEMPTION.  IT HAS SEVERAL PARTS, ALL OF WHICH MUST APPLY FOR YOU TO BE EXEMPTED ON THIS BASIS.  YOU MAY BE EXEMPTED FROM JURY SERVICE IF YOU HAVE A SMALL CHILD OR SMALL CHILDREN UNDER THE AGE OF SEVEN YEARS; YOU HAVE LEGAL CUSTODY OF YOUR CHILD OR CHILDREN; YOU HAVE THE PRINCIPLE CARE, CUSTODY, AND CONTROL OF YOUR CHILD OR CHILDREN; AND YOU ARE UNABLE TO MAKE ARRANGEMENTS FOR THE ADEQUATE CARE OF YOUR CHILD OR CHILDREN WHILE PERFORMING JURY DUTY.  IF ALL OF THESE REQUIREMENTS APPLY TO YOU, THEN YOU MAY BE EXEMPTED ON THIS BASIS.  IF THIS EXEMPTION APPLIES TO YOU AND YOU WISH TO BE EXEMPTED, PLEASE STAND AT THIS TIME.  [NOTE  REQUIREMENT FOR AFFIDAVIT FROM PARENT OF INABILITY TO PROVIDE ADEQUATE CHILD CARE WHILE PERFORMING JURY DUTY - S.C. Code Ann. § 14-7-860]
(5)
THE NEXT EXEMPTION INVOLVES THOSE OF YOU WHO MAY BE ATTENDING SCHOOL AT THIS TIME OR WORKING IN SOME CAPACITY WITH A SCHOOL.  IF THIS EXEMPTION APPLIES TO YOU, AND YOU WISH TO BE EXEMPTED, WE WILL TRANSFER YOUR SERVICE TO ANOTHER TERM OF COURT AT A TIME WHICH WILL NOT CONFLICT WITH YOUR SCHOOL RESPONSIBILITIES.  IS THERE ANY MEMBER OF THE JURY PANEL WHO IS A FULL TIME STUDENT, SCHOOL TEACHER, SCHOOL CROSSING GUARD, SCHOOL BUS DRIVER, OR WHO SERVES IN ANY OTHER SCHOOL RELATED FUNCTION WHO IS UNABLE TO SERVE ON JURY DUTY THIS WEEK AS A RESULT OF THAT SCHOOL INVOLVEMENT?  IF SO, PLEASE STAND. 

(6)
IS THERE ANY MEMBER OF THE JURY PANEL WHO IS EMPLOYED WITH THE DEPARTMENT OF CORRECTIONS AT A PENITENTIARY?  IF SO, AND YOU WOULD LIKE TO BE EXEMPTED, PLEASE STAND.

(7)
IS THERE ANY JUROR WHO PERFORMS SERVICES FOR A BUSINESS, COMMERCIAL, OR AGRICULTURAL ENTERPRISE WHICH ARE SO ESSENTIAL TO THE OPERATION OF THE ENTERPRISE THAT IF YOU WERE REQUIRED TO PERFORM JURY DUTY, THE ENTERPRISE WOULD HAVE TO CLOSE OR STOP FUNCTIONING?  IF SO, AND YOU WISH TO BE EXEMPTED, PLEASE STAND.

LADIES AND GENTLEMEN, THAT CONCLUDES THE STATUTORY LIST OF QUALIFICATIONS AND EXEMPTIONS FOR JURY SERVICE.  IT MAY BE THAT YOU ARE QUALIFIED AND NO EXEMPTION APPLIES TO YOU, BUT JURY SERVICE THIS WEEK WOULD CONSTITUTE AN EXTREME HARDSHIP ON YOU FOR A PARTICULAR REASON.  I CANNOT PERMANENTLY EXCUSE A QUALIFIED JUROR FROM JURY SERVICE, BUT UNDER EXTREME AND COMPELLING CIRCUMSTANCES, I MAY EXCUSE A JUROR FROM THIS TERM OF COURT AND TRANSFER THE JUROR TO ANOTHER TERM OF COURT, PARTICULARLY JURORS WHO HAVE NOT BEEN PREVIOUSLY TRANSFERRED.  PLEASE UNDERSTAND THAT GENERAL INCONVENIENCE  IS NOT A SUFFICIENT REASON TO TRANSFER YOU TO ANOTHER TERM OF COURT.  TO JUSTIFY A TRANSFER TO ANOTHER TERM OF COURT, SERVICE THIS WEEK MUST CONSTITUTE AN EXTREME HARDSHIP TO YOU.  [EXPLAIN COMMON EXAMPLES AND COURT’S GENERAL RESPONSE: THE HOURLY WORKER WHO WILL NOT BE PAID AND IS THE FAMILY’S ONLY SOURCE OF INCOME; HANDLING OF JURORS’ DOCTOR’S APPOINTMENTS DURING THE WEEK; JURORS WHO REFUSE TO SIT IN “JUDGMENT” OF A FELLOW HUMAN BEING].
LADIES AND GENTLEMEN, THIS IS NOW THE CHANCE FOR THOSE OF YOU WHO DID NOT RESPOND EARLIER TO ANY QUESTIONS THAT I ASKED AND THOSE OF YOU WHO HAVE A COMPELLING REASON TO REQUEST A TRANSFER OF YOUR JURY SERVICE TO ANOTHER WEEK TO COME FORWARD.  IF YOU BELIEVE YOU ARE DISQUALIFIED OR EXEMPT FROM JURY SERVICE, OR IF YOU HAVE ANY QUESTIONS ABOUT WHETHER YOU ARE DISQUALIFIED OR EXEMPT, OR IF YOU WANT TO BE TRANSFERRED TO ANOTHER TERM OF COURT, PLEASE COME FORWARD AT THIS TIME.

THANK YOU, LADIES AND GENTLEMEN.  THE JURY PANEL IS NOW QUALIFIED.

THERE ARE SOME GENERAL GUIDELINES FOR JURY SERVICE THIS WEEK:

(1)
PLEASE TURN OFF ALL PAGERS, CELL PHONES, AND OTHER COMMUNICATION DEVICES, OR PUT THEM ON VIBRATE OR OTHER SILENT MODE.  IF YOU ARE SELECTED AS A JUROR IN A CASE, YOU MUST LEAVE YOUR CELL PHONE, PAGER, AND OTHER COMMUNICATION DEVICES WITH ____________________ WHEN YOU ARRIVE AT THE COURTHOUSE IN THE MORNING.  YOU MAY RETRIEVE THEM DURING LUNCH BREAKS AND AT THE END OF THE DAY.
  [ARRANGE FOR CLERK TO RECEIVE ANY EMERGENCY PHONE CALLS].
(2)
IT IS VERY IMPORTANT THAT YOU HAVE NO CONTACT AT ALL WITH THE PARTIES, LAWYERS, OR POSSIBLE WITNESSES IN ANY CASE WHICH MAY COME BEFORE THE COURT THIS WEEK.  EVEN INNOCENT CONVERSATIONS ARE EASILY MISCONSTRUED.  SO, YOU MUST AVOID ANY CONTACT WITH THOSE PEOPLE.

(3)
BE PROMPT.  IT IS NOT FAIR TO YOU WHEN WE MUST DELAY THE PROCEEDINGS BECAUSE ONE OR TWO OF YOUR FELLOW JURORS DECIDES TO COME LATE.  IF WE TELL YOU TO BE HERE AT A CERTAIN TIME, PLEASE DO SO.

(4)
IF AN EMERGENCY OCCURS AT HOME, WORK, OR OTHERWISE, PLEASE TELL __________________________ IMMEDIATELY.

(5)
WHERE A SEPARATE JURY ASSEMBLY ROOM IS PROVIDED, EXPLAIN THE PROCESS OF PANELS GOING INTO THE COURTROOM(S) FOR SELECTION IN INDIVIDUAL CASES.  

(6)
IF QUALIFICATION AND JURY ASSEMBLY IS DONE IN THE COURTROOM, EXPLAIN THE OCCASIONAL NEED (IN GENERAL TERMS ONLY) TO EXCUSE THE JURY PANEL FROM THE COURTROOM TO ADDRESS LEGAL ISSUES.

(7)
EXPLAIN THE GENERAL OPERATING HOURS OF COURT. (EXAMPLE: COURT BEGINS EACH DAY AT 9 A.M. AND CONCLUDES AT APPROXIMATELY 5:30 IN THE AFTERNOON.  WE WILL BREAK EACH DAY AT APPROXIMATELY 1:00 FOR LUNCH.)

(8) IF THE COUNTY PROVIDES A JUROR CALL-IN SYSTEM, EXPLAIN ITS OPERATION AND HOW IT WILL BE USED TO MINIMIZE JUROR DOWN TIME. 

CHAPTER TWO - VOIR DIRE

JUDGE:
LADIES AND GENTLEMEN OF THE JURY PANEL, WE ARE ABOUT TO BEGIN THE TRIAL OF THE CASE OF ___________________________________________ AGAINST _____________________________________.  BEFORE WE SELECT THE JURY, THERE ARE SEVERAL QUESTIONS WHICH I WILL ASK YOU.  WILL THE CLERK PLEASE SWEAR THE JURY PANEL?

THE CLERK:
PLEASE RAISE YOUR RIGHT HAND.  DO YOU SOLEMNLY SWEAR OR AFFIRM THAT YOU WILL TRUTHFULLY ANSWER THE QUESTIONS ASKED OF YOU AND THAT YOU WILL TELL THE TRUTH, THE WHOLE TRUTH, AND NOTHING BUT THE TRUTH?

JUDGE:
(1)
IS ANY MEMBER OF THE JURY PANEL RELATED BY BLOOD OR MARRIAGE TO EITHER _______________________ [plaintiff(s)] OR ________________________ [defendant(s)]?

(2)
DOES ANY MEMBER OF THE JURY PANEL HAVE A CLOSE PERSONAL OR SOCIAL RELATIONSHIP WITH EITHER ____________________________ [plaintiff(s)] OR ​____________________________ [defendant(s)]?

(3)
THE FOLLOWING IS A LIST OF POSSIBLE WITNESSES IN THIS CASE: [List witnesses].  IS ANY MEMBER OF THE JURY PANEL RELATED BY BLOOD OR MARRIAGE TO ANY OF THE PEOPLE I HAVE JUST LISTED OR DOES ANYONE HAVE A CLOSE PERSONAL OR SOCIAL RELATIONSHIP WITH ANY OF THESE PEOPLE?

(4)
THE ATTORNEYS IN THIS CASE ARE _______________________ [Name attorneys and firms.]  HAS ANY MEMBER OF THE JURY PANEL EVER BEEN REPRESENTED BY ANY OF THE ATTORNEYS INVOLVED IN THIS CASE OR BY THEIR LAW FIRMS?

(5)
IS ANY MEMBER OF THE JURY PANEL RELATED BY BLOOD OR MARRIAGE TO OR HAVE A CLOSE PERSONAL OR SOCIAL RELATIONSHIP WITH ANY OF THE ATTORNEYS INVOLVED IN THIS CASE OR ANYONE IN THEIR LAW FIRMS?

(6)
HAS ANY MEMBER OF THE JURY PANEL FORMED OR EXPRESSED AN OPINION ABOUT ANY ISSUE OR MATTER INVOLVED IN THIS CASE?

(7)
IS ANY MEMBER OF THE JURY PANEL AWARE OF ANY BIAS OR PREJUDICE TOWARD EITHER THE PLAINTIFF(S) OR THE DEFENDANT(S) IN THIS CASE?

(8)
IS THERE ANY MEMBER OF THE JURY PANEL WHO IS A MEMBER OF, OR CONTRIBUTOR TO, ANY GROUP WHICH HAS AS ITS PRIMARY CONCERN THE PROMOTION OF LAW ENFORCEMENT OR VICTIMS’ RIGHTS?  THESE GROUPS WOULD INCLUDE, BUT CERTAINLY NOT BE LIMITED TO MADD, SADD, OR CAVE (CITIZENS AGAINST VIOLENT CRIME).

[Optional: (10)
IS THERE ANY MEMBER OF THE JURY PANEL WHO HAS A RELIGIOUS OR MORAL OPPOSITION TO THE CONSUMPTION OF ALCOHOL?]

(10)
DOES ANY MEMBER OF THE JURY PANEL KNOW OF ANY REASON WHATSOEVER WHY HE OR SHE SHOULD NOT SERVE AS A JUROR IN THIS CASE, WITH PARTICULAR EMPHASIS BEING PLACED ON YOUR ABILITY TO BE FAIR AND IMPARTIAL TO BOTH THE PLAINTIFF(S) AND THE DEFENDANT(S)?

(11)
DOES THE PLAINTIFF HAVE ANY ADDITIONAL QUESTIONS IT WOULD LIKE TO HAVE ASKED?

(12) DOES THE DEFENDANT HAVE ANY ADDITIONAL QUESTIONS THEY WOULD LIKE TO HAVE ASKED?

INDIVIDUAL VOIR DIRE

IN SOME CASES, THE ATTORNEYS WILL ASK THAT THE JURORS BE INDIVIDUALLY VOIR DIRED.  THIS IS A PROCESS IN WHICH THE JUDGE QUESTIONS EACH JUROR ABOUT THE POSSIBILITY OF PREJUDICE OR INTEREST, ETC. IN THE CASE.  AS EACH JUROR’S NAME IS CALLED, THE JUROR WILL COME FORWARD AND THE CLERK WILL ADMINISTER THE OATH.

CLERK:
PLEASE RAISE YOUR RIGHT HAND.  DO YOU SOLEMNLY SWEAR OR AFFIRM THAT YOU WILL TRUTHFULLY ANSWER THE QUESTIONS ASKED OF YOU AND THAT YOU WILL TELL THE TRUTH, THE WHOLE TRUTH, AND NOTHING BUT THE TRUTH?

THE JUDGE WILL THEN QUESTION THE JUROR.  IF THE JUROR IS NOT QUALIFIED FOR SERVICE, THE JUDGE WILL EXCUSE THE JUROR.

CHAPTER THREE - PRELIMINARY CHARGE

LADIES AND GENTLEMEN OF THE JURY, THE CASE WE ARE ABOUT TO TRY IS THE CASE OF ____________________, PLAINTIFF(S) VERSUS ___________________________________, DEFENDANT(S).  

JUROR EXPECTATIONS - PROFESSIONALISM CHARGE


(The Chief Justice’s Commission on the Profession recommends that the following charge be given prior to trial in every case.)

BEFORE WE BEGIN THIS TRIAL, I WANT TO TELL YOU THAT THIS TRIAL PROBABLY WILL BE DIFFERENT FROM WHAT YOU MIGHT EXPECT.  MANY PEOPLE DO NOT HAVE THE CHANCE TO ATTEND ACTUAL COURT SESSIONS, AS YOU ARE DOING NOW, AND MAY THINK, FROM WATCHING TELEVISION OR MOVIES OR READING BOOKS, THAT TRIALS ARE ALWAYS FULL OF HIGH DRAMA, INTENSE ACTION, AND RIVETING CIRCUMSTANCES.  WHILE ALL OF THESE THINGS MAY BE TRUE AT TIMES, THIS TRIAL IS NOT FOR ENTERTAINMENT.  IT IS A FUNDAMENTAL PART OF OUR DEMOCRACY; A SEARCH FOR THE TRUTH IN AN EFFORT TO MAKE SURE THAT JUSTICE IS DONE BETWEEN THE PARTIES BEFORE THE COURT.  SEARCHING FOR THE TRUTH AND MAKING SURE THAT JUSTICE IS DONE IS OFTEN SLOW, DELIBERATE, AND REPETITIVE - THE OPPOSITE OF WHAT YOU MAY HAVE SEEN ON TELEVISION OR IN MOVIES OR READ IN BOOKS.

THIS COURTROOM IS A PLACE OF HONOR DEDICATED TO THE PROTECTION AND PRESERVATION OF CITIZENS’ RIGHTS THROUGH WHAT MANY HAVE CALLED THE GREATEST JUSTICE SYSTEM EVER CREATED.  THE ATTORNEYS APPEARING BEFORE YOU ARE ADVOCATES FOR THE PARTIES THEY REPRESENT, BUT FIRST AND FOREMOST THEY ARE OFFICERS OF THE COURT, SWORN TO UPHOLD THE INTEGRITY AND FAIRNESS OF OUR JUDICIAL SYSTEM AND TO HELP YOU IN THE SEARCH FOR THE TRUTH.  YOU SHOULD EXPECT THEM TO BE PROFESSIONAL, COMPETENT, AND ETHICAL IN THE REPRESENTATION OF THEIR CLIENTS’ INTERESTS.  REMEMBER THAT YOU HAVE TAKEN AN OATH TO TRY THIS CASE AND REACH A FAIR AND JUST VERDICT, AND YOU ARE ALSO EXPECTED TO BE PROFESSIONAL, REASONABLE, AND ETHICAL.  

THANK YOU FOR ACCEPTING THE IMPORTANT RESPONSIBILITY OF JURY SERVICE AND FOR YOUR CONTRIBUTION TODAY TO OUR JUSTICE SYSTEM.

GENERAL CHARGE

WHAT I WILL NOW SAY IS MEANT TO SERVE AS AN INTRODUCTION TO THE TRIAL OF THIS CASE.  THESE REMARKS ARE NOT A CHARGE ON THE LAW IN THIS CASE.  I WILL INSTRUCT YOU ON THE LAW AT THE END OF THE TRIAL BEFORE YOU RETIRE TO DECIDE THE CASE.  BEFORE THE TRIAL BEGINS, I WANT TO EXPLAIN THE PROCEDURE THAT WE WILL FOLLOW SO THAT YOU CAN BETTER UNDERSTAND WHAT IS HAPPENING. [YOU ARE NOT TO TAKE ANY NOTES DURING THE TRIAL.]

YOU HAVE BEEN SELECTED AS FAIR AND IMPARTIAL JURORS WHOSE PURPOSE IS TO FIND AND DETERMINE THE FACTS.  YOU ARE THE SOLE JUDGE OF THE FACTS.  IF AT ANY TIME I MAKE ANY COMMENT REGARDING THE FACTS, YOU MUST DISREGARD IT.

YOU ARE TO DETERMINE THE FACTS FROM THE TESTIMONY YOU HEAR AND ANY OTHER EVIDENCE THAT IS PRESENTED.  YOU SHOULD NOT BE INFLUENCED BY ANY OPINIONS OR STATEMENTS YOU MAY HAVE HEARD OUTSIDE THIS COURTROOM.  IT IS ESPECIALLY IMPORTANT THAT YOU PERFORM YOUR DUTY OF DETERMINING THE FACTS DILIGENTLY AND CONSCIENTIOUSLY, BECAUSE ORDINARILY THERE IS NO WAY TO CORRECT AN ERRONEOUS DETERMINATION OF THE FACTS BY A JURY.  WHEN YOU COMPLY WITH YOUR OATH TO IMPARTIALLY DETERMINE THE FACTS OF THIS CASE, YOU WILL HAVE FULFILLED YOUR DUTY AS JURORS, AND NO ONE WILL HAVE THE RIGHT TO CRITICIZE YOUR VERDICT.

ON THE OTHER HAND, AND WITH EQUAL EMPHASIS, THE SAME LAW THAT MAKES YOU THE JUDGES OF THE FACTS MAKES ME THE JUDGE OF THE LAW.  THE LAW AS GIVEN BY THE COURT IS THE ONLY LAW YOU MAY CONSIDER.  YOU MUST ACCEPT AND FOLLOW IT EVEN THOUGH YOU MAY DISAGREE WITH IT.  I CANNOT TELL YOU WHAT THE FACTS ARE, AND YOU CANNOT DISAGREE WITH ME ABOUT WHAT THE LAW IS OR SHOULD BE.  YOUR JOB IS TO TAKE THE LAW AS I GIVE IT TO YOU AND APPLY IT TO THE FACTS AS YOU FIND THEM FROM THE TESTIMONY OF THE WITNESSES AND ANY OTHER EVIDENCE THAT IS PRESENTED.  AFTER DOING THAT, YOU WILL RENDER YOUR VERDICT, A TRUE AND JUST VERDICT UNDER THE SOLEMN OATH THAT YOU JUST TOOK AS JURORS.

UNTIL I ADVISE YOU TO BEGIN YOUR DELIBERATIONS, YOU MUST NOT DISCUSS THIS CASE WITH ANYONE, INCLUDING YOUR FELLOW JURORS, FRIENDS, FAMILY MEMBERS, AND ANYONE INVOLVED IN THE CASE.  AFTER THE CASE IS SUBMITTED TO YOU, YOU MUST DISCUSS IT ONLY IN THE JURY ROOM WITH YOUR FELLOW JURORS.  THE ATTORNEYS AND PARTIES IN THIS CASE HAVE BEEN ADVISED THAT THEY ARE NOT TO TALK TO YOU AT ALL.  SO, IF YOU SEE ANYONE INVOLVED IN THE CASE AND THEY DO NOT EVEN SAY HELLO, THEY ARE NOT BEING UNFRIENDLY; THEY ARE JUST FOLLOWING MY INSTRUCTIONS.

DURING THE TRIAL, DO NOT READ, LISTEN TO, OR WATCH ANY NEWS REPORTS ABOUT THIS CASE.  THIS INCLUDES ANYTHING THAT MAY BE IN THE NEWSPAPERS OR ON THE INTERNET, RADIO, OR TELEVISION.  YOU MUST NOT CONSIDER ANYTHING YOU MAY HAVE READ OR HEARD ABOUT THE CASE OUTSIDE THE COURTROOM, WHETHER BEFORE OR DURING THE TRIAL.  IT IS IMPORTANT THAT YOU KEEP AN OPEN MIND AND NOT DECIDE ANY ISSUE IN THE CASE UNTIL ALL OF THE EVIDENCE HAS BEEN PRESENTED, THE PARTIES HAVE MADE THEIR CLOSING ARGUMENTS, AND I HAVE INSTRUCTED YOU ON THE LAW IN THIS CASE. 

NOW, IN JUST A MOMENT, THE ATTORNEY FOR THE PLAINTIFF WILL MAKE WHAT IS CALLED AN “OPENING STATEMENT.”  THE ATTORNEY WILL EXPLAIN TO YOU THE ISSUES IN THIS CASE OR, AT LEAST, WHAT THE ATTORNEY THINKS THE ISSUES ARE IN THIS CASE.  THE ATTORNEY FOR THE DEFENDANT WILL ALSO MAKE AN OPENING STATEMENT.  WHAT THE ATTORNEYS TELL YOU DURING THEIR OPENING STATEMENTS IS NOT EVIDENCE IN THIS CASE, IT IS ONLY THEIR CONTENTION AS TO WHAT THE ISSUES ARE.  THE EVIDENCE IN THIS CASE WILL BE PRESENTED TO YOU BY THE TESTIMONY OF SWORN WITNESSES FROM THIS WITNESS STAND AND/OR BY EXHIBITS THAT MAY BE INTRODUCED INTO EVIDENCE. 

FROM TIME TO TIME DURING THE TRIAL, YOU MAY HEAR ONE OF THE LAWYERS SAY SOMETHING LIKE, "YOUR HONOR, I BELIEVE WE HAVE A QUESTION OF LAW OR A MATTER OF LAW TO DISCUSS WITH YOU" OR "YOUR HONOR, MAY WE APPROACH THE BENCH?" OR SOMETIMES I MYSELF MIGHT FIND IT NECESSARY TO EXCUSE YOU FROM THE COURTROOM FOR A SHORT WHILE SO THE ATTORNEYS AND I CAN DISCUSS A MATTER OF LAW.  THE REASON FOR THIS IS BECAUSE YOU ARE THE JUDGES OF THE FACTS IN THIS CASE, AND SOMETIMES, WHEN I AM DISCUSSING MATTERS OF LAW WITH THE ATTORNEYS, IT MAY BE NECESSARY FOR ME TO MAKE SOME COMMENT AS TO THE FACTS, IN CONNECTION WITH RULING WHETHER OR NOT A PARTICULAR LAW APPLIES.  I AM NOT SUPPOSED TO TELL YOU WHAT I THINK THE FACTS ARE, SO I WILL EXCUSE YOU FROM THE COURTROOM WHILE THESE DISCUSSIONS TAKE PLACE SO THAT YOU WILL NOT BE INFLUENCED BY ANYTHING THAT I MIGHT SAY OR DO IN CONNECTION WITH THE FACTS.

IN DETERMINING WHAT THE TRUE FACTS ARE IN THIS CASE, YOU MUST DECIDE WHETHER OR NOT THE TESTIMONY OF THE WITNESSES IS BELIEVABLE.  IT WILL BE MY RESPONSIBILITY TO RULE AS A MATTER OF LAW AS TO WHETHER CERTAIN TESTIMONY IS ADMISSIBLE AT ALL OR NOT.  BUT ONCE THE TESTIMONY IS ADMITTED, WHETHER OR NOT YOU BELIEVE IT IS SOLELY FOR YOU TO DETERMINE.

IN DECIDING WHETHER TO BELIEVE A WITNESS, YOU HAVE THE RIGHT TO CONSIDER WHETHER THE WITNESS HAS AN INTEREST IN THE RESULT OF THE TRIAL, WHETHER THE WITNESS IS PREJUDICED TOWARD EITHER THE PLAINTIFF OR THE DEFENDANT, THE OPPORTUNITY FOR THE WITNESS TO HAVE SEEN THE MATTERS AND THINGS ABOUT WHICH THE WITNESS MAY TESTIFY, AND THE WAY THE WITNESS ACTS ON THE WITNESS STAND.

YOU HAVE A RIGHT TO CONSIDER ANYTHING THAT IS IN THE RECORD THAT WILL HELP YOU EVALUATE THE TESTIMONY OF THE WITNESSES.  THAT MEANS THAT IT IS YOUR DUTY TO PAY CLOSE ATTENTION TO THESE WITNESSES, TO OBSERVE THE WITNESSES, TO LISTEN TO THE WITNESSES, AND TO PAY CLOSE ATTENTION TO THE ATTORNEYS AND TO THE COURT.  DON'T LET YOUR THOUGHTS WANDER, BUT PAY ATTENTION TO THE TESTIMONY, SO THAT AT THE END OF THE TRIAL, YOU WILL BE ABLE TO DETERMINE WHAT THE TRUE FACTS ARE, TO APPLY THE LAW TO THOSE FACTS, AND RENDER A TRUE AND JUST VERDICT.
IT IS YOUR ADDED DUTY, MR./MADAM FOREPERSON, TO PRESIDE IN THE JURY ROOM AND BE THE JURY'S SPOKESPERSON HERE IN COURT.

IN ORDER TO PRESERVE EVERYONE’S RIGHTS, I WILL GIVE THE PARTIES AN OPPORTUNITY TO OBJECT TO ANYTHING I HAVE SAID.  ANY EXCEPTIONS TO ANYTHING THAT I HAVE SAID TO THE JURY BY THE PLAINTIFF?  ANY BY THE DEFENDANT?

WE WILL NOW BEGIN THE TRIAL.

CHAPTER FOUR - ISSUES ARISING DURING TRIAL

NOTE TAKING - PROHIBITED

YOU MAY NOT TAKE NOTES DURING THE TRIAL OF THIS CASE.

NOTE TAKING - ALLOWED

YOU MAY TAKE NOTES DURING THE TRIAL OF THIS CASE.  HOWEVER, PLEASE REMEMBER THAT SOME PEOPLE ARE BETTER NOTE TAKERS THAN OTHERS.  JUROR NOTES SHOULD NOT BE GIVEN ANY GREATER WEIGHT THAN THE RECOLLECTION OF OTHER JURORS.  THE RECOLLECTIONS OF INDIVIDUAL JURORS SHOULD BE CONSIDERED AS RELIABLE AS NOTES TAKEN BY ANY OTHER JURORS.  I ALSO WARN YOU THAT WHEN YOU ARE TAKING NOTES, YOU MAY NOT NOTICE THE BODY LANGUAGE OF A WITNESS WHICH COULD BE USED BY YOU IN DECIDING THE WITNESS’ CREDIBILITY.

RECESSES

LADIES AND GENTLEMEN OF THE JURY, WE ARE NOW GOING TO TAKE A BREAK [SO THAT I MAY DISCUSS A LEGAL ISSUE WITH THE ATTORNEYS][FOR LUNCH/DINNER][FOR THE EVENING].  I REMIND YOU THAT, DURING THIS BREAK, YOU ARE NOT TO DISCUSS THIS CASE WITH ANYONE.  THIS INCLUDES YOUR FELLOW JURORS, YOUR FRIENDS AND FAMILY, PEOPLE INVOLVED IN THE TRIAL, OR ANYONE ELSE.  IF ANYONE TRIES TO TALK ABOUT THE CASE WITH YOU, PLEASE LET ME KNOW IMMEDIATELY.  DO NOT READ, WATCH, OR LISTEN TO ANY NEWS REPORTS ABOUT THIS TRIAL.  REMEMBER TO KEEP AN OPEN MIND ABOUT THIS CASE UNTIL I INSTRUCT YOU TO BEGIN YOUR DELIBERATIONS.

CURATIVE INSTRUCTIONS

LADIES AND GENTLEMEN OF THE JURY, I INSTRUCT YOU TO DISREGARD __________________________ __________________________ [examples: the answer to the last question, the question asked by counsel].  I HAVE DETERMINED THAT IT IS NOT PROPER EVIDENCE, AND YOU SHOULD NOT CONSIDER IT FOR ANY PURPOSE DURING YOUR DELIBERATIONS.

DEPOSITIONS


TESTIMONY IS NOW GOING TO BE PRESENTED TO YOU BY A DEPOSITION.  A DEPOSITION IS A DOCUMENT CONTAINING SWORN TESTIMONY GIVEN BY A WITNESS OUTSIDE OF COURT IN THE PRESENCE OF LAWYERS FOR EACH PARTY WHO MAY ASK QUESTIONS OF THE WITNESS.  IF ANY OBJECTIONS WERE MADE AT THE DEPOSITION, I WILL RULE ON THEM WHEN THE DEPOSITION IS READ.  THIS TESTIMONY IS ENTITLED TO THE SAME CONSIDERATION AND IS TO BE JUDGED AS TO CREDIBILITY AND WEIGHED BY YOU IN THE SAME WAY AS IF THE WITNESS WERE PRESENT AND GAVE THE TESTIMONY ABOUT TO BE READ TO YOU FROM THE WITNESS STAND.  IT IS THEN FOR YOU, THE JURY, TO DETERMINE THE EFFECT, VALUE, WEIGHT, AND TRUTH OF THE TESTIMONY GIVEN IN THE DEPOSITION.


INTERPRETERS

YOU ARE ABOUT TO HEAR THE TESTIMONY OF A WITNESS WHO WILL BE TESTIFYING IN _________________ [language].  THE WITNESS WILL BE TESTIFYING THROUGH AN INTERPRETER.  SOME OF YOU MAY HAVE SOME KNOWLEDGE OF ____________________ [language].  HOWEVER, YOU CANNOT RELY ON YOUR OWN KNOWLEDGE OF ______________________ [language].  EVEN IF YOU DISAGREE WITH THE INTERPRETER’S TRANSLATION, YOU MUST ACCEPT THE TRANSLATION OF THE WITNESS’ TESTIMONY BY THE INTERPRETER.

EXPERT WITNESSES 

This charge should be given after qualifying the expert as a witness and before the witness testifies.  A more expansive general charge on the credibility of expert testimony is included in the General Charge on Expert Witnesses in Chapter 3 to be given at the close of all testimony.

NORMALLY, A PERSON CANNOT GIVE OPINION TESTIMONY.  NORMALLY, WHEN A PERSON TESTIFIES THEY MUST TESTIFY AS TO WHAT THEY EITHER SAW, HEARD, OR SENSED BY SMELL, OR SOMETHING OF THAT NATURE.  HOWEVER, THERE IS AN EXCEPTION WHEN SOMEONE IS QUALIFIED BECAUSE OF EDUCATION OR EXPERIENCE.  THEY ARE PERMITTED TO GIVE THEIR OPINION IN CERTAIN AREAS IF THE COURT QUALIFIES THEM THAT WAY.  THIS WITNESS WILL BE QUALIFIED IN THE AREA OF ___________________________________ [area] TO GIVE OPINION TESTIMONY IN THAT AREA.  THAT DOES NOT MEAN THAT YOU MUST ACCEPT THE OPINION, BUT IT IS EVIDENCE FOR YOU TO USE IN ANY WAY YOU SEE FIT.


JURY VIEW OF SCENE

YOU WILL NOW BE TAKEN TO VIEW THE SCENE OF ___________________________ [example: the accident].  WHILE YOU ARE ON YOUR WAY TO AND FROM THE SCENE AND AT THE SCENE, DO NOT DISCUSS THE CASE WITH ANYONE, INCLUDING YOUR FELLOW JURORS, AND DO NOT ASK ANY QUESTIONS OF THE LAWYERS OR ANYONE ELSE WHO MAY BE THERE.  IF YOU HAVE ANY QUESTIONS, PLEASE ASK ME.

PLEASE GO WITH THE BAILIFFS AND WE WILL RECONVENE AT ______________.


JURY QUESTIONS OF WITNESSES

LADIES AND GENTLEMEN OF THE JURY, YOU HAVE INDICATED A DESIRE TO ASK THE WITNESS A QUESTION.  NORMALLY, THIS IS OUTSIDE OF YOUR ROLE AS A JUROR.  FOR THAT REASON, THE LAW REQUIRES THAT I EVALUATE YOUR QUESTION AND DISCUSS IT WITH THE LAWYERS BEFORE IT CAN BE ASKED.  SO I AM GOING TO ASK YOU TO GO TO THE JURY ROOM AT THIS TIME AND I'LL ASK THE JUROR WHO HAS THE QUESTION TO WRITE THE QUESTION ON A PIECE OF PAPER, AND GIVE IT TO THE FOREPERSON.  I WOULD THEN ASK THE FOREPERSON TO KNOCK ON THE JURY ROOM DOOR AND HAND THE QUESTION TO THE BAILIFF.  THE BAILIFF WILL THEN BRING IT TO ME, SO THAT THE LAWYERS AND I CAN DISCUSS IT.  I WILL THEN DECIDE WHETHER THE QUESTION CAN BE ASKED.

PLEASE UNDERSTAND THAT THERE CAN BE MANY REASONS THAT WOULD PREVENT ME FROM ALLOWING THE QUESTION, SOME OF THEM VERY TECHNICAL REASONS.  NONE OF THE REASONS HAS ANYTHING TO DO WITH WHAT ANSWER MIGHT BE GIVEN TO THE QUESTION BY THE WITNESS.  SO, IF I CANNOT ALLOW THE QUESTION, PLEASE DO NOT THINK THAT IT HAS ANY MEANING.  IT WOULD BE IMPROPER FOR YOU TO GUESS WHAT SOMEONE MIGHT OR MIGHT NOT SAY IN ANSWER TO THE QUESTION.

MANY TIMES A TRIAL IS LIKE A PUZZLE, AND THE LAWYERS HAVE TO PRESENT IT ONE PIECE AT A TIME.  YOU MAY THINK OF A QUESTION IN YOUR MIND NOW WHICH MAY VERY WELL BE ANSWERED BY LATER TESTIMONY OR EVIDENCE.

PLEASE GO TO THE JURY ROOM AND REMEMBER, DO NOT DISCUSS THIS CASE AND DO NOT BEGIN TO DELIBERATE.


CLOSING ARGUMENTS OF COUNSEL

LADIES AND GENTLEMEN, THE PARTIES HAVE PRESENTED THEIR EVIDENCE IN THIS CASE.  IT IS NOW TIME FOR THE ATTORNEYS TO MAKE THEIR CLOSING ARGUMENTS.  THE ARGUMENTS OF THE ATTORNEYS ARE NOT EVIDENCE IN THIS CASE.  THEIR STATEMENTS AND ARGUMENTS ARE MEANT TO HELP YOU UNDERSTAND THE EVIDENCE AND APPLY THE LAW TO THE EVIDENCE.  YOU SHOULD DISREGARD ANY REMARK, STATEMENT, OR ARGUMENT WHICH IS NOT SUPPORTED BY THE EVIDENCE PRESENTED DURING THE TRIAL OR THE LAW THAT I WILL EXPLAIN TO YOU AFTER THE ARGUMENTS.

CHAPTER FIVE - GENERAL CHARGE


DUTIES OF JURY AND JUDGE

I REMIND YOU THAT, DURING THIS TRIAL, YOU AND I HAVE CERTAIN DUTIES TO PERFORM.  AS THE TRIAL JUDGE, IT IS MY RESPONSIBILITY TO PRESIDE OVER THE TRIAL OF THIS CASE, AND I ALSO HAVE THE DUTY TO RULE ON THE ADMISSIBILITY OF THE EVIDENCE OFFERED DURING THIS TRIAL.  YOU ARE TO CONSIDER ONLY THE EVIDENCE BEFORE YOU.  IF THERE WAS ANY TESTIMONY ORDERED STRICKEN FROM THE RECORD DURING THIS TRIAL, YOU MUST DISREGARD THAT TESTIMONY.  YOU ARE TO CONSIDER ONLY THE TESTIMONY WHICH HAS BEEN PRESENTED FROM THIS WITNESS STAND, ANY EXHIBITS WHICH HAVE BEEN MADE A PART OF THE RECORD IN THIS CASE, AND ANY STIPULATIONS OF COUNSEL.

I HAVE THE ADDITIONAL DUTY TO CHARGE YOU THE LAW APPLICABLE TO THIS CASE.  IT IS YOUR DUTY AS JURORS TO ACCEPT AND APPLY THE LAW AS I NOW STATE IT TO YOU.  IF YOU THINK YOU HAVE ANY IDEA AS TO WHAT THE LAW IS OR WHAT THE LAW OUGHT TO BE AND IT DOES NOT AGREE WITH WHAT I TELL YOU THE LAW IS, YOU MUST FORGET THAT IDEA BECAUSE YOU ARE SWORN TO ACCEPT THE LAW AND APPLY THE LAW EXACTLY AS I STATE IT TO YOU.

IN EVERY CASE TRIED IN THIS COURT BEFORE A JURY, THE JURY BECOMES THE SOLE AND EXCLUSIVE JUDGE OF THE FACTS.
  A TRIAL JUDGE CANNOT COMMENT ON OR MAKE ANY STATEMENT ABOUT THE FACTS IN A CASE.  SINCE YOU ARE THE SOLE JUDGES OF THE FACTS, DO NOT THINK BY ANYTHING I HAVE SAID DURING THE TRIAL THAT I HAVE ANY OPINION ABOUT THE FACTS IN THIS CASE.  THE LAW DOES NOT ALLOW ME TO HAVE AN OPINION ABOUT THE FACTS.


PREPONDERANCE OF THE EVIDENCE

THE BURDEN OF PROOF IN THIS CASE IS BY A PREPONDERANCE OF THE EVIDENCE.  A PREPONDERANCE OF THE EVIDENCE SIMPLY MEANS THE GREATER WEIGHT OF THE EVIDENCE.  IT IS EVIDENCE WHICH, AS A WHOLE, SHOWS THAT THE FACT SOUGHT TO BE PROVED IS MORE LIKELY TRUE THAN NOT TRUE.

THIS CAN BE ILLUSTRATED BY IMAGINING A SET OF SCALES.  WHEN THE CASE BEGINS, THE SCALES ARE EVEN.  AFTER ALL OF THE EVIDENCE HAS BEEN PRESENTED, IF THE SCALES REMAIN EVEN OR IF THEY TIP EVEN SLIGHTLY IN FAVOR OF THE DEFENDANT, THEN THE PLAINTIFF HAS FAILED TO MEET THE BURDEN OF PROOF AND WOULD NOT BE ENTITLED TO RECOVER IN THIS CASE.  IF, ON THE OTHER HAND, THE SCALES TIP EVEN SLIGHTLY IN FAVOR OF THE PLAINTIFF, THE PLAINTIFF WILL HAVE MET THE BURDEN OF PROOF AND YOU SHOULD RETURN A VERDICT FOR THE PLAINTIFF.

THE PREPONDERANCE OF THE EVIDENCE IS NOT DETERMINED BY THE NUMBER OF WITNESSES.  INSTEAD, IT MUST BE DETERMINED BY THE GREATER WEIGHT OF ALL OF THE EVIDENCE.

CLEAR AND CONVINCING EVIDENCE
CLEAR AND CONVINCING EVIDENCE IS THAT DEGREE OF PROOF WHICH WILL GIVE YOU A FIRM BELIEF AS TO THE FACTS SOUGHT TO BE PROVED.  THIS IS MORE THAN A MERE PREPONDERANCE OF THE EVIDENCE, BUT LESS THAT BEYOND A REASONABLE DOUBT.


DIRECT AND CIRCUMSTANTIAL EVIDENCE

THERE ARE TWO TYPES OF EVIDENCE GENERALLY PRESENTED DURING A TRIAL - DIRECT EVIDENCE AND CIRCUMSTANTIAL EVIDENCE.

DIRECT EVIDENCE IS THE TESTIMONY OF A PERSON WHO CLAIMS TO HAVE ACTUAL KNOWLEDGE OF A FACT, SUCH AS AN EYEWITNESS.  IT IS EVIDENCE WHICH IMMEDIATELY ESTABLISHES THE MAIN FACT TO BE PROVED.

CIRCUMSTANTIAL EVIDENCE IS PROOF OF A CHAIN OF FACTS AND CIRCUMSTANCES INDICATING THE EXISTENCE OF A FACT.  IT IS EVIDENCE WHICH IMMEDIATELY ESTABLISHES COLLATERAL FACTS FROM WHICH THE MAIN FACT MAY BE INFERRED.  CIRCUMSTANTIAL EVIDENCE IS BASED ON INFERENCE AND NOT ON PERSONAL KNOWLEDGE OR OBSERVATION.
  IT IS PROOF THAT DOES NOT ACTUALLY ESTABLISH THE FACT IN QUESTION, BUT THAT ASSERTS OR DESCRIBES SOMETHING ELSE FROM WHICH YOU MAY EITHER REASONABLY INFER THE TRUTH OF THE FACT OR AT LEAST REASONABLY INFER AN INCREASE IN THE PROBABILITY THAT THE FACT IS TRUE.
  FOR CIRCUMSTANTIAL EVIDENCE TO BE SUFFICIENT TO WARRANT THE FINDING OF A FACT, THE CIRCUMSTANCES MUST LEAD TO THAT FACT WITH REASONABLE CERTAINTY.  THE FACTS AND CIRCUMSTANCES SHOULD BE CONSIDERED IN LIGHT OF ORDINARY EXPERIENCE AND COMMON SENSE.  THE EXISTENCE OF A FACT CANNOT BE BASED ON SPECULATION, SURMISE, OR CONJECTURE.

THE LAW MAKES ABSOLUTELY NO DISTINCTION BETWEEN THE WEIGHT OR VALUE TO BE GIVEN TO EITHER DIRECT OR CIRCUMSTANTIAL EVIDENCE.  NOR IS A GREATER DEGREE OF CERTAINTY REQUIRED OF CIRCUMSTANTIAL EVIDENCE THAN OF DIRECT EVIDENCE.


CREDIBILITY OF WITNESSES

NECESSARILY, YOU MUST DETERMINE THE CREDIBILITY OF WITNESSES WHO HAVE TESTIFIED IN THIS CASE.  CREDIBILITY SIMPLY MEANS BELIEVABILITY.  IT BECOMES YOUR DUTY AS JURORS TO EVALUATE THE EVIDENCE AND DETERMINE WHICH EVIDENCE CONVINCES YOU IT IS TRUE.

IN DETERMINING THE BELIEVABILITY OF WITNESSES WHO HAVE TESTIFIED IN THIS CASE, YOU MAY BELIEVE ONE WITNESS OVER SEVERAL WITNESSES OR SEVERAL WITNESSES OVER ONE WITNESS.  YOU MAY BELIEVE A PART OF THE TESTIMONY OF A WITNESS AND REJECT THE REMAINING PART OF THE TESTIMONY OF THAT SAME WITNESS.  YOU MAY BELIEVE THE TESTIMONY OF A WITNESS IN ITS ENTIRETY OR REJECT THE TESTIMONY OF A WITNESS IN ITS ENTIRETY.  YOU MAY CONSIDER WHETHER THE WITNESS HAS AN INTEREST IN THE RESULT OF THE TRIAL, WHETHER THE WITNESS IS PREJUDICED TOWARD EITHER THE PLAINTIFF OR THE DEFENDANT, THE OPPORTUNITY FOR THE WITNESS TO HAVE SEEN THE MATTERS AND THINGS ABOUT WHICH THE WITNESS MAY TESTIFY, AND THE WAY THE WITNESS ACTS ON THE WITNESS STAND.


EXPERT WITNESSES

THE RULES OF EVIDENCE ORDINARILY DO NOT PERMIT WITNESSES TO TESTIFY TO OPINIONS OR CONCLUSIONS.  AN EXCEPTION TO THIS RULE EXISTS FOR WITNESSES WE CALL EXPERT WITNESSES.  A WITNESS WHO, BY EDUCATION AND EXPERIENCE, HAS BECOME EXPERT IN SOME ART, SCIENCE, OR PROFESSION, MAY GIVE AN OPINION AS TO THE SUBJECT THE WITNESS CLAIMS TO BE AN EXPERT IN, AND MAY ALSO GIVE THE  REASONS FOR THE OPINION.

YOU SHOULD CONSIDER ANY EXPERT OPINION GIVEN BY A WITNESS AND, LIKE ANY OTHER EVIDENCE, GIVE IT THE WEIGHT YOU THINK IT DESERVES.  IF YOU DECIDE THAT AN EXPERT WITNESS’ OPINION IS NOT BASED ON SUFFICIENT EDUCATION AND EXPERIENCE, OR IF YOU DECIDE THAT THE REASONS GIVEN IN SUPPORT OF THE OPINION ARE NOT SOUND, OR THAT THE OPINION IS OUTWEIGHED BY OTHER EVIDENCE, YOU MAY DISREGARD THE OPINION ENTIRELY.

AN EXPERT WITNESS’ TESTIMONY IS TO BE GIVEN NO GREATER WEIGHT THAN THAT OF OTHER WITNESSES SIMPLY BECAUSE THE WITNESS IS AN EXPERT, AND YOU DO NOT HAVE TO ACCEPT AN EXPERT’S OPINION, EVEN THOUGH IT IS UNCONTRADICTED.


TESTIMONY OF CHILDREN

DURING THIS TRIAL, YOU HAVE HEARD TESTIMONY FROM A CHILD.  WHERE A WITNESS IS A CHILD YOU MUST DETERMINE, AS WITH ANY WITNESS, WHETHER THAT TESTIMONY IS BELIEVABLE.  IN DECIDING BELIEVABILITY, YOU MAY CONSIDER NOT ONLY MATTERS THAT I HAVE ALREADY DISCUSSED WITH YOU, BUT YOU MAY ALSO CONSIDER THE AGE OF THE CHILD, THE CHILD’S ABILITY TO OBSERVE AND REMEMBER FACTS, AND THE CHILD’S ABILITY TO UNDERSTAND AND ANSWER QUESTIONS.  BECAUSE YOUNG CHILDREN MAY NOT FULLY UNDERSTAND WHAT IS HAPPENING HERE, IT IS UP TO YOU TO DECIDE WHETHER THE CHILD UNDERSTOOD THE SERIOUSNESS OF APPEARING AS A WITNESS AT THIS TRIAL, WHETHER THE CHILD UNDERSTOOD THE QUESTIONS, WHETHER THE CHILD HAS A GOOD MEMORY, AND WHETHER THE CHILD UNDERSTANDS THE DIFFERENCE BETWEEN LYING AND TELLING THE TRUTH.  IN ADDITION, YOUNG CHILDREN MAY BE INFLUENCED BY THE WAY THAT QUESTIONS ARE ASKED.   IT IS UP TO YOU TO DECIDE WHETHER THE WITNESS UNDERSTOOD THE QUESTIONS ASKED.


CORPORATION AS PERSON

IN OUR COURTS, NO DISTINCTION IS MADE BETWEEN CORPORATIONS AND INDIVIDUALS.  A CORPORATION IS A PERSON IN THE EYES OF THE LAW.
  A CORPORATION IS ENTITLED TO THE SAME FAIR AND IMPARTIAL CONSIDERATION AND TO JUSTICE BY THE SAME LEGAL STANDARDS AS AN INDIVIDUAL.


COUNTERCLAIM

THE DEFENDANT HAS BROUGHT A COUNTERCLAIM AGAINST THE PLAINTIFF.  THIS MEANS THAT THE DEFENDANT NOT ONLY DENIED THAT HE [SHE] WAS NEGLIGENT, BUT ALSO SAYS THAT THE PLAINTIFF WAS NEGLIGENT AND THAT THE DEFENDANT SHOULD BE COMPENSATED BY THE PLAINTIFF.
  THE DEFENDANT HAS THE BURDEN OF PROVING THE COUNTERCLAIM BY THE PREPONDERANCE, OR GREATER WEIGHT, OF THE EVIDENCE.

IF YOU DECIDE THAT THE DEFENDANT HAS NOT MET THE BURDEN OF PROVING THE PLAINTIFF NEGLIGENT, BUT THAT THE PLAINTIFF HAS PROVEN THAT THE DEFENDANT WAS NEGLIGENT, YOU SHOULD RETURN A VERDICT  INCLUDING DAMAGES FOR THE PLAINTIFF.

IF YOU FIND THAT THE PLAINTIFF HAS FAILED TO MEET THE BURDEN OF PROVING THE DEFENDANT NEGLIGENT, BUT THAT THE DEFENDANT HAS PROVEN THAT THE PLAINTIFF WAS NEGLIGENT, YOU SHOULD RETURN A VERDICT INCLUDING DAMAGES FOR THE DEFENDANT.

IF YOU FIND THAT NEITHER PARTY HAS MET THE BURDEN OF PROVING THE OTHER PARTY NEGLIGENT, YOU SHOULD RETURN A VERDICT FOR THE DEFENDANT.


CROSS-CLAIM

IN THIS CASE, A CROSS-CLAIM HAS BEEN FILED BY __________________________ AGAINST ______________________.  ACROSS-CLAIM IS SIMILAR TO A COMPLAINT FILED BY A PLAINTIFF AGAINST A DEFENDANT.  THE ONLY DIFFERENCE IS THAT THE CLAIM IS BEING MADE BY ONE DEFENDANT AGAINST ANOTHER DEFENDANT.

THE LAW WHICH I HAVE ALREADY EXPLAINED TO YOU IS THE SAME FOR THIS CROSS-CLAIM AS FOR THE COMPLAINT MADE BY THE PLAINTIFF.  AS YOU APPLY THE LAW, KEEP IN MIND THAT, FOR PURPOSES OF THE CROSS-CLAIM, THE CROSS-COMPLAINANT IS LIKE THE PLAINTIFF AND THE CROSS-DEFENDANT IS LIKE THE DEFENDANT.


JURY VERDICT

THERE ARE ________ POSSIBLE VERDICTS WHICH YOU MAY FIND IN THIS CASE:  (list possible verdicts).  THERE IS NO SIGNIFICANCE WHATSOEVER IN THE ORDER IN WHICH I STATE THESE POSSIBLE VERDICTS; IT IS SIMPLY THAT ONE MUST BE STATED FIRST.

ALL TWELVE OF YOU MUST AGREE ON THE VERDICT.  YOUR VERDICT CANNOT BE BASED ON SYMPATHY, PASSION, PREJUDICE, EMOTION, OR ANY OTHER CONSIDERATION NOT IN EVIDENCE IN THIS CASE.

MR. [MADAM] FOREPERSON, WHEN THE JURY AGREES ON THE VERDICT, YOU WILL SIGN YOUR NAME AS FOREPERSON ON THE LINE UNDERNEATH THE JURY VERDICT.  THEN KNOCK ON THE JURY ROOM DOOR AND INFORM THE BAILIFF THAT YOU HAVE REACHED A VERDICT.  AT THAT TIME, WE WILL RECEIVE YOU BACK INTO THE COURTROOM.

I ASK THAT YOU NOW RETURN TO YOUR JURY ROOM BUT DO NOT BEGIN DELIBERATIONS UNTIL YOU ARE TOLD BY THE CLERK OR THE BAILIFF TO DO SO.  THERE ARE SOME MATTERS WHICH MUST BE DISCUSSED WITH THE ATTORNEYS BEFORE YOU BEGIN YOUR DELIBERATIONS.


COPY OF CHARGE IN THE JURY ROOM

I WILL GIVE YOU A COPY OF THESE INSTRUCTIONS IN [WRITTEN][AUDIO] FORM.  DURING YOUR DELIBERATIONS, YOU MAY REFER TO THE INSTRUCTIONS TO GUIDE YOUR DECISION-MAKING.   YOU MUST CONSIDER THE INSTRUCTIONS AS A WHOLE AND NOT FOLLOW SOME AND IGNORE OTHERS.  PLEASE RETURN THE INSTRUCTIONS TO THE COURT AT THE TIME YOUR VERDICT IS RENDERED.


DISCHARGE OF JURY

AFTER YOUR SERVICE IN THIS TRIAL HAS ENDED, YOU HAVE THE RIGHT TO EITHER REFUSE TO DISCUSS THE VERDICT OR TO DISCUSS THE VERDICT AS MUCH AS YOU WANT.  IF YOU CHOOSE TO DISCUSS THE VERDICT, YOU ARE FREE TO STOP ANY DISCUSSION AT ANY POINT.  IF THE PERSON WITH WHOM YOU ARE SPEAKING TRIES TO CONTINUE A DISCUSSION OF THE VERDICT AFTER YOU HAVE STATED THAT YOU DO NOT WISH TO DISCUSS IT ANY FURTHER, OR CONTINUES TO HARASS YOU AFTER YOU HAVE REFUSED TO DISCUSS THE VERDICT, YOU SHOULD REPORT THAT PERSON TO ________________________________________________

(NAME, ADDRESS, PHONE NUMBER).


ALLEN
 CHARGE 

(TO ENCOURAGE DEADLOCKED JURY TO REACH A VERDICT)

LADIES AND GENTLEMEN, YOU HAVE STATED THAT YOU HAVE BEEN UNABLE TO AGREE ON A VERDICT IN THIS CASE.  AS I INSTRUCTED YOU EARLIER, THE VERDICT OF THE JURY MUST BE UNANIMOUS.  WHEN A MATTER IS IN DISPUTE, IT ISN’T ALWAYS EASY FOR EVEN TWO PEOPLE TO AGREE.  SO, WHEN TWELVE PEOPLE MUST AGREE, IT BECOMES EVEN MORE DIFFICULT.  IN MOST CASES, ABSOLUTE CERTAINTY CANNOT BE REACHED OR EXPECTED.  HOWEVER, YOU HAVE A DUTY TO MAKE EVERY REASONABLE EFFORT TO REACH A UNANIMOUS VERDICT.  IN DOING THIS, YOU SHOULD CONSULT WITH ONE ANOTHER, EXPRESS YOUR OWN VIEWS, AND LISTEN TO THE OPINIONS OF YOUR FELLOW JURORS.  TELL EACH OTHER HOW YOU FEEL AND WHY YOU FEEL THAT WAY.  DISCUSS YOUR DIFFERENCES WITH OPEN MINDS.

ALTHOUGH THE VERDICT OF THE JURY MUST BE UNANIMOUS, EVERY ONE OF YOU HAS THE RIGHT TO YOUR OWN OPINION.  THE VERDICT YOU AGREE TO MUST BE YOUR OWN VERDICT, THE RESULT OF YOUR OWN CONVICTIONS, AND YOU SHOULD NOT GIVE UP YOUR FIRMLY HELD BELIEFS MERELY TO BE IN AGREEMENT WITH YOUR FELLOW JURORS.  THE MAJORITY SHOULD CONSIDER THE MINORITY’S POSITION, AND THE MINORITY SHOULD CONSIDER THE MAJORITY’S POSITION.  YOU SHOULD CAREFULLY CONSIDER AND RESPECT THE OPINIONS OF EACH OTHER AND RE-EVALUATE YOUR POSITION FOR REASONABLENESS, CORRECTNESS, AND IMPARTIALITY.  YOU MUST LAY ASIDE ALL OUTSIDE MATTERS AND RE-EXAMINE THE QUESTIONS BEFORE YOU BASED ON THE LAW AND EVIDENCE IN THIS CASE.

IF YOU DO NOT AGREE ON A VERDICT IN THIS CASE, I MUST DECLARE A MISTRIAL.  IN THAT CASE, IT DOES NOT MEAN ANYBODY WINS.  IT JUST MEANS THAT AT SOME FUTURE TIME I WILL TRY THIS CASE WITH SOME OTHER JURY SITTING WHERE YOU NOW SIT.  THE SAME PARTICIPANTS WILL COME AND THE SAME LAWYERS WILL ASK BASICALLY THE SAME QUESTIONS AND GET BASICALLY THE SAME ANSWERS AND WE WILL GO THROUGH THE WHOLE PROCESS AGAIN.

YOU WERE SELECTED IN THE SAME MANNER AND FROM THE SAME SOURCE AS ANY FUTURE JURY WILL BE, AND THERE IS NO REASON FOR ME TO SUPPOSE THAT THE CASE WILL EVER BE SUBMITTED TO TWELVE MORE INTELLIGENT, IMPARTIAL, CONSCIENTIOUS, AND COMPETENT JURORS THAN YOU, OR THAT MORE OR CLEARER EVIDENCE WILL BE PRODUCED ON ONE SIDE OR THE OTHER.

I, THEREFORE, ASK YOU TO RETURN TO YOUR DELIBERATIONS WITH THE HOPE YOU CAN ARRIVE AT A VERDICT WITHIN A REASONABLE TIME.

CHAPTER SIX – NEGLIGENCE

THE PLAINTIFF CLAIMS THAT THE DEFENDANT WAS NEGLIGENT AND SHOULD COMPENSATE THE PLAINTIFF FOR THE INJURIES THE PLAINTIFF SUFFERED AS A RESULT OF THE DEFENDANT’S NEGLIGENCE.  IN ORDER TO PROVE THAT THE DEFENDANT WAS NEGLIGENT, THE PLAINTIFF MUST PROVE BY A PREPONDERANCE, OR GREATER WEIGHT, OF THE EVIDENCE FOUR THINGS.

FIRST, THE PLAINTIFF MUST PROVE BY A PREPONDERANCE, OR GREATER WEIGHT, OF THE EVIDENCE THAT THE DEFENDANT OWED THE PLAINTIFF A DUTY OF CARE.

NEXT, THE PLAINTIFF MUST PROVE BY A PREPONDERANCE, OR GREATER WEIGHT, OF THE EVIDENCE THAT THE DEFENDANT BREACHED THAT DUTY BY A NEGLIGENT ACT OR OMISSION.

NEGLIGENCE MEANS THAT A PERSON HAS DONE SOMETHING THAT A REASONABLE PERSON WOULD NOT HAVE DONE OR HAS FAILED TO DO SOMETHING THAT A REASONABLE PERSON WOULD HAVE DONE IN THE SAME SITUATION.

THE PLAINTIFF MUST ALSO PROVE BY A PREPONDERANCE, OR GREATER WEIGHT, OF THE EVIDENCE THAT HE [SHE] SUFFERED DAMAGES AS A RESULT OF THE DEFENDANT’S BREACH OF DUTY.

FINALLY, THE PLAINTIFF MUST PROVE BY A PREPONDERANCE, OR GREATER WEIGHT, OF THE EVIDENCE THAT THE DAMAGES WERE PROXIMATELY CAUSED BY THE DEFENDANT’S BREACH OF DUTY.

PROXIMATE CAUSE IS SOMETHING THAT PRODUCES A NATURAL CHAIN OF EVENTS WHICH, IN THE END, BRINGS ABOUT THE INJURY.
  IT IS THE DIRECT CAUSE OF THE INJURY.

TO PROVE THAT THE DEFENDANT’S NEGLIGENCE PROXIMATELY CAUSED THE PLAINTIFF’S INJURY, THE PLAINTIFF MUST FIRST PROVE CAUSATION IN FACT.  THIS IS PROVEN BY SHOWING THAT THE INJURY WOULD NOT HAVE OCCURRED BUT FOR THE DEFENDANT’S NEGLIGENCE.

THE PLAINTIFF MUST ALSO PROVE LEGAL CAUSE.  LEGAL CAUSE IS PROVEN BY SHOWING THAT THE INJURY WAS FORESEEABLE.  THIS MEANS THAT THE INJURY OCCURRED AS A NATURAL AND PROBABLE CONSEQUENCE OF THE DEFENDANT’S NEGLIGENCE.  THE PLAINTIFF MUST PROVE THAT SOME INJURY FROM THE DEFENDANT’S NEGLIGENCE WAS FORESEEABLE, BUT DOES NOT HAVE TO PROVE THAT THE PARTICULAR INJURY THAT OCCURRED WAS FORESEEABLE.  HOWEVER, THE DEFENDANT CANNOT BE HELD RESPONSIBLE FOR THINGS WHICH COULD NOT BE EXPECTED TO HAPPEN.

PROXIMATE CAUSE DOES NOT MEAN THE ONLY CAUSE.  THE DEFENDANT’S ACT CAN BE A PROXIMATE CAUSE OF THE PLAINTIFF’S INJURY IF IT WAS AT LEAST ONE OF THE DIRECT, CONCURRING CAUSES OF THE INJURY.


CONCURRING CAUSES

THERE MAY BE MORE THAN ONE CAUSE OF AN INJURY AND MORE THAN ONE PERSON MAY BE RESPONSIBLE FOR THE INJURY.  IF THE NEGLIGENCE OF TWO OR MORE PERSONS COMBINES TO CAUSE AN INJURY, EACH PERSON INVOLVED MAY BE HELD RESPONSIBLE AS IF THAT PERSON ALONE CAUSED THE INJURY.  CAUSES ARE CONCURRENT IF THE INDIVIDUAL ACTS OF NEGLIGENCE COMBINE TO CAUSE THE INJURY.  IF AN INJURY OCCURS THROUGH THE CONCURRENT NEGLIGENCE OF TWO OR MORE PERSONS AND WOULD NOT HAVE HAPPENED WITHOUT THE NEGLIGENCE OF EITHER PERSON, THE NEGLIGENCE IS THE PROXIMATE CAUSE OF THE INJURY AND BOTH PEOPLE ARE RESPONSIBLE.

IF THE ACTS HAPPENED ONE AFTER THE OTHER BUT WERE NOT RELATED TO EACH OTHER, THEY WOULD NOT BE CONCURRING CAUSES.  IN THAT CASE, ONLY THE PERSON WHOSE NEGLIGENCE ACTUALLY CAUSED THE INJURY WOULD BE RESPONSIBLE.


SOLE NEGLIGENCE OF THIRD PARTY


THE DEFENDANT CLAIMS THAT THE PLAINTIFF’S INJURY WAS NOT PROXIMATELY CAUSED BY THE DEFENDANT’S NEGLIGENCE, BUT WAS SOLELY CAUSED BY THE NEGLIGENCE OF ANOTHER PERSON.  THE DEFENDANT DOES NOT HAVE THE BURDEN OF PROVING THAT THE NEGLIGENCE OF THE OTHER PERSON CAUSED THE PLAINTIFF’S INJURY.  INSTEAD, THE BURDEN REMAINS ON THE PLAINTIFF TO PROVE THAT THE DEFENDANT’S NEGLIGENCE WAS THE PROXIMATE CAUSE OF THE PLAINTIFF’S INJURY.


INTERVENING NEGLIGENCE OF THIRD PARTY

THE CHAIN OF CAUSATION BETWEEN THE DEFENDANT’S NEGLIGENCE AND THE INJURY MAY BE BROKEN BY THE INDEPENDENT INTERVENING ACTS OR OMISSIONS OF ANOTHER PERSON OVER WHOM THE DEFENDANT HAS NO CONTROL.  IN ORDER TO DECIDE WHETHER AN INTERVENING ACT BREAKS THE CHAIN OF CAUSATION, YOU MUST DETERMINE WHETHER THE INTERVENING ACT OR OMISSION WAS REASONABLY FORESEEABLE BY THE DEFENDANT.  IF THE INTERVENING ACT OR OMISSION WAS A PROBABLE CONSEQUENCE OF THE DEFENDANT’S NEGLIGENCE, THE DEFENDANT IS RESPONSIBLE FOR THE PLAINTIFF’S INJURY.

IF, HOWEVER, YOU FIND THAT THE INTERVENING ACT OR OMISSION WAS NOT FORESEEABLE, THE DEFENDANT IS NOT LIABLE UNLESS HIS [HER] ACTIONS ALONE WOULD HAVE CAUSED THE PLAINTIFF’S INJURY EVEN WITHOUT THE INTERVENING ACT OR OMISSION.


COMPARATIVE NEGLIGENCE

THE DEFENDANT CLAIMS THAT THE PLAINTIFF’S OWN NEGLIGENCE PROXIMATELY CAUSED THE PLAINTIFF’S INJURIES.  IF YOU FIND THAT THE DEFENDANT WAS NEGLIGENT, YOU MUST THEN DECIDE WHETHER THE PLAINTIFF WAS NEGLIGENT.  THE DEFENDANT MUST PROVE BY A PREPONDERANCE, OR GREATER WEIGHT, OF THE EVIDENCE THAT THE PLAINTIFF BREACHED A DUTY OF CARE WHICH PROXIMATELY CAUSED THE PLAINTIFF’S INJURIES.  THE SAME LAW WHICH I HAVE TOLD YOU TO USE IN DECIDING WHETHER THE DEFENDANT WAS NEGLIGENT SHOULD BE USED IN DECIDING WHETHER THE PLAINTIFF WAS NEGLIGENT.

IF YOU FIND THAT THE NEGLIGENCE OF BOTH THE PLAINTIFF AND THE DEFENDANT PROXIMATELY CAUSED THE PLAINTIFF’S INJURIES, YOU MUST THEN DECIDE HOW MUCH THE NEGLIGENCE OF THE PLAINTIFF CONTRIBUTED TO THE PLAINTIFF’S INJURIES AND HOW MUCH THE DEFENDANT’S NEGLIGENCE CONTRIBUTED TO THE PLAINTIFF’S INJURIES.  IN DECIDING THE PERCENTAGES OF NEGLIGENCE OF THE PLAINTIFF AND THE DEFENDANT, YOU MAY CONSIDER, AMONG OTHER THINGS, THE FOLLOWING FACTORS:

(1) WHETHER EACH PARTY’S CONDUCT WAS ONLY INADVERTENT OR WHETHER IT WAS ENGAGED IN WITH AN AWARENESS OF THE DANGER INVOLVED;

(2) THE MAGNITUDE OF THE RISK CREATED BY EACH PARTY’S CONDUCT, INCLUDING THE NUMBER OF PERSONS ENDANGERED AND THE POSSIBLE SEVERITY OF THE INJURY;

(3) THE SIGNIFICANCE OF THE GOAL THAT EACH PARTY WAS TRYING TO REACH AND THE NEED TO ACHIEVE THE GOAL IN THAT MANNER;

(4) EACH PARTY’S CAPABILITIES AND ABILITIES TO REALIZE AND ELIMINATE THE RISK INVOLVED;

(5) THE PARTICULAR CIRCUMSTANCES CONFRONTING EACH PARTY AT THE TIME THE CONDUCT OCCURRED, SUCH AS THE EXISTENCE OF AN EMERGENCY REQUIRING A QUICK DECISION;

(6) THE RELATIVE CLOSENESS OF THE CAUSAL RELATIONSHIP OF THE NEGLIGENT CONDUCT OF THE DEFENDANT AND THE HARM TO THE PLAINTIFF; AND

(7) WHETHER THE CONDUCT OF EITHER PARTY INVOLVED A VIOLATION OF A SAFETY STATUTE OR REGULATION.

I WILL GIVE YOU WRITTEN QUESTIONS ON A SPECIAL VERDICT FORM FOR YOU TO REACH YOUR VERDICT.  THE FORM WILL HAVE SPACES FOR YOU TO WRITE YOUR DECISIONS ABOUT THE PERCENTAGE OF THE NEGLIGENCE, IF ANY, OF BOTH PARTIES WHICH PROXIMATELY CAUSED THE PLAINTIFF’S INJURIES.

THE FIRST TWO QUESTIONS ON THE VERDICT FORM ASK YOU TO DECIDE WHETHER THE DEFENDANT WAS NEGLIGENT AND, IF SO, WHETHER THE DEFENDANT’S NEGLIGENCE WAS THE PROXIMATE CAUSE OF THE PLAINTIFF’S INJURIES.  QUESTIONS 3 AND 4 ASK THE SAME QUESTIONS ABOUT ANY NEGLIGENCE BY THE PLAINTIFF.

QUESTION 5 ASKS YOU TO DECIDE THE PERCENTAGE OF EACH PARTY’S NEGLIGENCE WHICH PROXIMATELY CAUSED THE PLAINTIFF’S INJURIES.  THE PERCENTAGES MUST ADD UP TO ONE HUNDRED PERCENT.

[MORE THAN ONE DEFENDANT: YOU DO NOT HAVE TO FIND THAT EVERY DEFENDANT IS RESPONSIBLE FOR A PERCENTAGE OF THE PLAINTIFF’S INJURIES.  YOU MAY WRITE THAT A DEFENDANT BE RESPONSIBLE FOR ZERO PERCENT OF THE INJURIES.]

QUESTION 6 ASKS YOU IF THE PLAINTIFF’S NEGLIGENCE WAS GREATER THAN THE DEFENDANT’S NEGLIGENCE.  IF SO, THE PLAINTIFF WOULD NOT BE ENTITLED TO ANY DAMAGES, AND YOUR VERDICT WOULD BE FOR THE DEFENDANT.

IF, HOWEVER, YOU FIND THAT THE PLAINTIFF’S NEGLIGENCE WAS EQUAL TO OR LESS THAN THE DEFENDANT’S NEGLIGENCE, YOU WOULD ANSWER QUESTION 7 WHICH ASKS YOU TO DETERMINE THE TOTAL AMOUNT OF DAMAGES SUFFERED BY THE PLAINTIFF.

DO NOT REDUCE THE PLAINTIFF’S TOTAL DAMAGES BASED ON THE PERCENTAGE OF NEGLIGENCE OF ANY PARTY.  AFTER YOU HAVE ANSWERED THE QUESTIONS, I WILL COMPUTE THE AMOUNT OF DAMAGES FOR WHICH THE DEFENDANT IS RESPONSIBLE BASED ON THE PERCENTAGE OF THE DEFENDANT’S NEGLIGENCE WHICH YOU HAVE DECIDED PROXIMATELY CAUSED THE PLAINTIFF’S INJURIES.  YOU ARE TO DETERMINE ONLY THE TOTAL AMOUNT OF THE PLAINTIFF’S DAMAGES AND ENTER THAT FIGURE ON THE VERDICT FORM.

AGENCY

AN AGENCY IS A CONSENSUAL RELATIONSHIP WHERE ONE PERSON OR ENTITY, THE AGENT, ACTS ON BEHALF OF ANOTHER, THE PRINCIPAL, AND IS SUBJECT TO THE CONTROL OF THE PRINCIPAL.  AN AGENT IS A PERSON WHO REPRESENTS AND ACTS FOR ANOTHER UNDER A CONTRACT OR A RELATIONSHIP OF AGENCY.  AN AGENT ACTS BY THE AUTHORITY AND ON ACCOUNT OF THE PRINCIPAL. 

A PRINCIPAL IS THE PERSON OR ENTITY REPRESENTED BY THE AGENT AND IS THE SOURCE OF THE AGENT’S AUTHORITY.  AN AGENT MAY ONLY ACT WITHIN THE SCOPE OF THE AUTHORITY GIVEN BY THE PRINCIPAL.

WHAT THE PRINCIPAL DOES THROUGH AN AGENT, THE LAW CONSIDERS THE ACT OF THE PRINCIPAL.  THEREFORE, WHILE THE AGENTS ARE ACTING WITHIN THE SCOPE OF THEIR EMPLOYMENT, A PRINCIPAL IS LIABLE FOR ANY NEGLIGENT ACTS OR OMISSIONS OF ITS AGENTS THAT PROXIMATELY CAUSE INJURY TO ANOTHER PERSON.

IN ORDER TO HOLD A PRINCIPAL RESPONSIBLE FOR THE NEGLIGENT ACTS OR OMISSIONS OF ANOTHER, THE PLAINTIFF MUST FIRST PROVE BY A PREPONDERANCE, OR GREATER WEIGHT, OF THE EVIDENCE THAT THERE WAS AN AGENCY RELATIONSHIP.  

THE PLAINTIFF MUST ALSO PROVE THAT THE AGENT WAS ACTING WITHIN THE SCOPE OF AUTHORITY WHEN THE AGENT CAUSED THE INJURY.  WHETHER THE AGENT WAS ACTING WITHIN THE SCOPE OF AUTHORITY SHOULD BE DETERMINED IN LIGHT OF ALL OF THE SURROUNDING CIRCUMSTANCES, INCLUDING WRITTEN OR SPOKEN WORDS OR CONDUCT BY THE PRINCIPAL WHICH WOULD CAUSE THE PLAINTIFF TO BELIEVE THAT THE PRINCIPAL CONSENTED TO THE AGENT ACTING FOR THE PRINCIPAL.
  AN AGENT’S AUTHORITY IS DETERMINED BY THE SCOPE OF THE BUSINESS, AND THE AGENT HAS THE AUTHORITY TO DO WHAT IS CUSTOMARY IN FURTHERING THE PRINCIPAL’S BUSINESS AND ANYTHING THAT IS REASONABLY RELATED TO FURTHERING BUSINESS.  UNLESS THE PLAINTIFF KNEW OF RESTRICTIONS ON THE AGENT’S AUTHORITY, THE PLAINTIFF HAD THE RIGHT TO PRESUME THAT THE AGENT’S AUTHORITY WAS WHAT IT APPEARED TO BE.
  HOWEVER, THE PLAINTIFF HAS THE DUTY TO USE DUE CARE TO DETERMINE THE SCOPE OF THE AGENT’S AUTHORITY.


CORPORATIONS

A CORPORATION CAN ONLY ACT THROUGH ITS AGENTS OR EMPLOYEES.  THEREFORE, A CORPORATION IS RESPONSIBLE FOR ANY NEGLIGENT ACTS OR OMISSIONS OF ITS AGENTS OR EMPLOYEES, WHILE ARE ACTING WITHIN THE SCOPE OF THEIR EMPLOYMENT, WHICH PROXIMATELY CAUSE INJURY TO ANOTHER PERSON.


RESPONDEAT SUPERIOR

AN EMPLOYER IS LIABLE FOR THE NEGLIGENT ACTS OR OMISSIONS OF EMPLOYEES, WHICH ARE WITHIN THE SCOPE OF THEIR EMPLOYMENT AND WHICH PROXIMATELY CAUSE INJURY TO ANOTHER PERSON.

GENERALLY, THE RELATIONSHIP OF EMPLOYER AND EMPLOYEE IS CREATED BY A CONTRACT, EITHER EXPRESS OR IMPLIED, WHICH PROVIDES THAT THE EMPLOYEE WILL ACT FOR THE EMPLOYER, AT THE EMPLOYER’S REQUEST AND DIRECTION, FOR THE EMPLOYER’S BENEFIT, AND UNDER THE EMPLOYER’S CONTROL.

THE MOST IMPORTANT ELEMENT OF THE EMPLOYER/EMPLOYEE RELATIONSHIP IS THE RIGHT OF THE EMPLOYER TO CONTROL THE EMPLOYEE, BOTH AS TO WHAT WORK SHOULD BE DONE AND THE WAY IN WHICH THE WORK IS TO BE DONE.  THE TEST IS NOT WHETHER CONTROL WAS ACTUALLY EXERCISED BY THE EMPLOYER OVER THE EMPLOYEE, BUT WHETHER THE EMPLOYER HAD THE RIGHT TO EXERCISE CONTROL OVER THE EMPLOYEE.

THE PAYMENT OF WAGES, WHILE USUAL IN AN EMPLOYER/EMPLOYEE RELATIONSHIP, IS NOT REQUIRED.

EVEN IF THE AGREEMENT BETWEEN THE PARTIES STATES THAT AN EMPLOYER/EMPLOYEE RELATIONSHIP WAS OR WAS NOT INTENDED, THIS IS NOT CONTROLLING.  IT DOES NOT MATTER WHAT THE PARTIES CALL THEMSELVES.
  

IF YOU FIND THAT AN EMPLOYER/EMPLOYEE RELATIONSHIP EXISTED, YOU MUST THEN DETERMINE WHETHER THE EMPLOYEE WAS ACTING WITHIN THE SCOPE OF EMPLOYMENT WHEN THE NEGLIGENT ACT OR OMISSION WAS COMMITTED.


INDEPENDENT CONTRACTORS

AN INDEPENDENT CONTRACTOR IS ONE WHO CONTRACTS TO DO A PIECE OF WORK ACCORDING TO HIS [HER] OWN METHODS WITHOUT BEING SUBJECT TO THE CONTROL OF THE PERSON WITH WHOM HE [SHE] CONTRACTS, EXCEPT AS TO THE RESULT OF THE WORK.  THE QUESTION IS NOT WHETHER THE EMPLOYER EXERCISES THE RIGHT TO CONTROL, BUT WHETHER THE EMPLOYER HAS THE RIGHT AND AUTHORITY TO CONTROL AND DIRECT THE MANNER AND MEANS OF THE PARTICULAR WORK.
  THE FACT THAT THE EMPLOYER MAY HAVE THE RIGHT TO SUPERVISE OR APPROVE THE WORK DOES NOT MAKE AN INDEPENDENT CONTRACTOR AN EMPLOYEE OF THE EMPLOYER.

WHETHER A PERSON IS AN INDEPENDENT CONTRACTOR IS A QUESTION FOR YOU TO DECIDE FROM ALL OF THE FACTS AND CIRCUMSTANCES IN THE CASE.  YOU MAY CONSIDER EVIDENCE OF THE RIGHT TO CONTROL THE PERSON’S WORK, THE METHOD OF PAYMENT, THE FURNISHING OF EQUIPMENT, AND THE RIGHT TO FIRE.

AN INDEPENDENT CONTRACTOR IS NOT AN EMPLOYEE, AND THE EMPLOYER IS NOT RESPONSIBLE FOR THE CONDUCT OF AN INDEPENDENT CONTRACTOR.  THEREFORE, IF YOU FIND THAT THERE WAS AN INDEPENDENT CONTRACTOR RELATIONSHIP, YOU SHOULD RETURN A VERDICT FOR THE EMPLOYER.

INDEPENDENT CONTRACTORS - INHERENTLY DANGEROUS WORK

AN EMPLOYER IS RESPONSIBLE FOR INJURIES CAUSED BY THE FAILURE OF AN INDEPENDENT CONTRACTOR TO EXERCISE DUE CARE IN THE PERFORMANCE OF WORK IF THE WORK IS INHERENTLY DANGEROUS AND THE EMPLOYER FAILED TO TAKE PROPER PRECAUTIONS.  AN EMPLOYER, WHO CONTRACTS WITH AN INDEPENDENT CONTRACTOR FOR INHERENTLY DANGEROUS WORK, HAS THE DUTY TO SEE THAT THE WORK IS PERFORMED WITH THAT DEGREE OF CARE THAT IS APPROPRIATE UNDER THE CIRCUMSTANCES AND THAT ALL REASONABLE PRECAUTIONS ARE TAKEN DURING THE WORK SO THAT THIRD PARTIES WILL BE EFFECTIVELY PROTECTED AGAINST INJURY.

WHETHER WORK IS INHERENTLY DANGEROUS IS A QUESTION FOR YOU TO DECIDE.  TO FIND THE EMPLOYER RESPONSIBLE, YOU MUST FIND THAT THE EMPLOYER KNEW, OR IN THE EXERCISE OF DUE DILIGENCE SHOULD HAVE KNOWN, OF THE DANGER INHERENT IN THE WORK.


JOINT VENTURE OR JOINT ENTERPRISE

THE PLAINTIFF CLAIMS THAT THE DEFENDANTS WERE ENGAGED IN A JOINT VENTURE OR JOINT ENTERPRISE.  THE PLAINTIFF MUST PROVE BY A PREPONDERANCE, OR GREATER WEIGHT, OF THE EVIDENCE THAT THE DEFENDANTS WERE ENGAGED IN A JOINT VENTURE OR JOINT ENTERPRISE.

A JOINT VENTURE OR JOINT ENTERPRISE IS WHERE TWO OR MORE PERSONS COMBINE THEIR MONEY, PROPERTY, OR TIME FOR A PARTICULAR PURPOSE AND AGREE TO SHARE JOINTLY, OR IN PROPORTION TO WHAT EACH CONTRIBUTED, IN THE PROFITS AND LOSSES.  TO CONSTITUTE A JOINT VENTURE OR JOINT ENTERPRISE, THE DEFENDANTS MUST HAVE A COMMON OR JOINT PURPOSE AND MUST BE ACTING TOWARD THE ACCOMPLISHMENT OF THAT PURPOSE WHEN THEY ENTER INTO THE RELATIONSHIP.  EACH PERSON MUST HAVE THE AUTHORITY, EITHER EXPRESS OR IMPLIED, TO ACT FOR EVERYONE ELSE IN CARRYING OUT THE PURPOSE.

IF YOU FIND THAT THE DEFENDANTS WERE ENGAGED IN A JOINT VENTURE OR JOINT ENTERPRISE, EACH PERSON IS RESPONSIBLE FOR THE NEGLIGENCE OF ONE OF THE DEFENDANTS IN MANAGING THE JOINT VENTURE OR JOINT ENTERPRISE.


MINORS UNDER THE AGE OF FOURTEEN

A CHILD UNDER THE AGE OF FOURTEEN IS NOT REQUIRED TO CONFORM TO AN ADULT STANDARD OF CARE.  A MINOR’S CONDUCT SHOULD BE JUDGED BY THE STANDARD OF CARE TO BE EXPECTED OF A CHILD OF SIMILAR AGE, INTELLIGENCE, AND EXPERIENCE UNDER SIMILAR CIRCUMSTANCES.  A CHILD MAY BE SO YOUNG AS TO BE UNABLE TO EXERCISE ANY OF THOSE QUALITIES OF ATTENTION, PERCEPTION, KNOWLEDGE, EXPERIENCE, INTELLIGENCE, AND JUDGMENT WHICH ARE NECESSARY TO HELP THE CHILD SEE A RISK AND UNDERSTAND ITS UNREASONABLE CHARACTER.  ON THE OTHER HAND, A CHILD OF ANY AGE MAY HAVE SUFFICIENT MATURITY AND KNOWLEDGE THAT YOU COULD REASONABLY EXPECT THAT CHILD TO ACT AS AN ADULT SHOULD UNDER THE SAME CIRCUMSTANCES.


DUTY TO EXERCISE CARE IN MAKING REPAIRS

PERSON WHO MAKES REPAIRS WHICH ARE THE KIND OF REPAIRS THAT, IF NOT DONE CORRECTLY, ARE REASONABLY CERTAIN TO MAKE THE EQUIPMENT DANGEROUS WHEN USED, HAS THE DUTY TO EXERCISE REASONABLE CARE IN REPAIRING THE DEFECTS SO THAT THE EQUIPMENT WILL BE REASONABLY SAFE FOR USE.  REASONABLE CARE IS THAT DEGREE OF CARE THAT A REASONABLY PRUDENT REPAIRER OF THE EQUIPMENT WOULD USE UNDER THE CIRCUMSTANCES.

CHAPTER SEVEN - PROFESSIONAL MALPRACTICE

[The General Professional Malpractice charge may be used in any professional malpractice case.  The name of the profession should be inserted where the word “professional” is contained in brackets.  Specific charges are contained in this chapter for Medical Malpractice and Legal Malpractice cases.]


GENERAL PROFESSIONAL MALPRACTICE

THE PLAINTIFF CLAIMS THAT THE DEFENDANT COMMITTED MALPRACTICE, OR PROFESSIONAL NEGLIGENCE.  MALPRACTICE IS THE FAILURE TO PROVIDE SERVICES WITH THE AMOUNT OF SKILL, CARE, KNOWLEDGE, AND JUDGMENT USUALLY USED BY MEMBERS OF THE DEFENDANT’S PROFESSION FOLLOWING GOOD AND ACCEPTED PRACTICES, IN GOOD FAITH WITHOUT FRAUD OR COLLUSION, RESULTING IN HARM TO THE PLAINTIFF.
  IT IS A FORM OF CARELESSNESS OR NEGLIGENCE.


STANDARD OF CARE

IN ORDER TO RECOVER FOR MALPRACTICE,
 THE PLAINTIFF MUST FIRST PROVE BY A PREPONDERANCE, OR GREATER WEIGHT, OF THE EVIDENCE WHAT THE STANDARD OF CARE THE DEFENDANT OWED TO THE PLAINTIFF WAS.

THE LAW DOES NOT REQUIRE ABSOLUTE ACCURACY EITHER IN PRACTICE OR DECISION MAKING.  THE LAW DOES NOT HOLD THE DEFENDANT TO THE STANDARD OF PERFECTION.
  IT DOES NOT EVEN REQUIRE THE HIGHEST DEGREE OF CARE AND SKILL OF WHICH THE HUMAN MIND IS CAPABLE.  THE LAW DOES REQUIRE THAT THE DEFENDANT USE THAT DEGREE OF KNOWLEDGE, CARE, AND SKILL ORDINARILY USED BY [professionals] IN GOOD STANDING UNDER THE SAME OR SIMILAR CIRCUMSTANCES AND THAT THE DEFENDANT FOLLOW THE GENERALLY ACCEPTED PRACTICES AND PROCEDURES IN THE PROFESSION.

THE DEFENDANT MUST USE REASONABLE CARE AND DILIGENCE IN USING HIS [HER] SKILL AND APPLYING HIS [HER] KNOWLEDGE.
  YOU ARE NOT PERMITTED TO SET UP A STANDARD OF YOUR OWN IN DECIDING WHETHER THE DEFENDANT’S LEARNING, SKILL, AND CONDUCT FULFILL THE DUTIES IMPOSED ON THE DEFENDANT.  YOU MUST USE THE STANDARD OF CARE REQUIRED THAT I HAVE EXPLAINED TO YOU.


DEPARTURE FROM STANDARD OF CARE

NEXT, THE PLAINTIFF MUST PROVE THAT THE DEFENDANT NEGLIGENTLY DEPARTED FROM THIS STANDARD OF CARE.  NEGLIGENCE IS THE FAILURE TO DO WHAT AN ORDINARILY CAREFUL [professional] WOULD HAVE DONE UNDER THE SAME OR SIMILAR CIRCUMSTANCES OR THE DOING OF SOMETHING THAT AN ORDINARILY CAREFUL [professional] WOULD NOT HAVE DONE UNDER THE SAME OR SIMILAR CIRCUMSTANCES.

THE DEFENDANT’S DUTY IS TO BE MEASURED BY BOTH THE DEFENDANT’S SKILL AND DILIGENCE.   IF BY THE LACK OF THE REQUIRED SKILL, YOU FIND THAT THE DEFENDANT PERFORMED IN A WAY WHICH DAMAGED THE PLAINTIFF, THEN THE DEFENDANT WOULD BE RESPONSIBLE FOR ANY INJURY PROXIMATELY CAUSED TO THE PLAINTIFF.

THE DEFENDANT WOULD ALSO BE RESPONSIBLE IF, HAVING THE REQUIRED SKILL, THE DEFENDANT NEGLIGENTLY FAILS TO USE IT OR IS NOT AS CAREFUL AND DILIGENT IN USING IT AS HE [SHE] SHOULD BE.

SIMILARLY, THE DEFENDANT’S MISTAKE OR ERROR IN MAKING A DECISION ALONE DOES NOT CONSTITUTE NEGLIGENCE.  IF, HOWEVER, THE DEFENDANT FAILED TO GATHER INFORMATION REASONABLY AVAILABLE, WHICH A REASONABLE [professional] WOULD HAVE GATHERED BEFORE MAKING THE DECISION, THE DEFENDANT FAILED TO COMPLY WITH THE RECOGNIZED STANDARD WHICH WOULD BE FOLLOWED BY A SIMILAR [professional] UNDER SIMILAR CIRCUMSTANCES.

IN CONSIDERING WHETHER THE DEFENDANT MADE A REASONABLE DECISION, YOU MUST CONSIDER THE DECISION IN RELATION TO THE FACTS AS THEY EXISTED AT THE TIME, AND NOT IN LIGHT OF WHAT HINDSIGHT MAY REVEAL.


PROXIMATE CAUSE

FINALLY, THE PLAINTIFF MUST PROVE THAT THE DEFENDANT’S NEGLIGENCE PROXIMATELY CAUSED THE PLAINTIFF’S DAMAGES.


PROXIMATE CAUSE IS SOMETHING THAT PRODUCES A NATURAL CHAIN OF EVENTS WHICH, IN THE END, BRINGS ABOUT THE INJURY.
  IT IS THE DIRECT CAUSE OF THE INJURY.


TO PROVE THAT THE DEFENDANT’S NEGLIGENCE PROXIMATELY CAUSED THE PLAINTIFF’S INJURY, THE PLAINTIFF MUST FIRST PROVE CAUSATION IN FACT.  THIS IS PROVEN BY SHOWING THAT THE INJURY WOULD NOT HAVE OCCURRED BUT FOR THE DEFENDANT’S NEGLIGENCE.


THE PLAINTIFF MUST ALSO PROVE LEGAL CAUSE.  LEGAL CAUSE IS PROVEN BY SHOWING THAT THE INJURY WAS FORESEEABLE.  THIS MEANS THAT THE INJURY OCCURRED AS A NATURAL AND PROBABLE CONSEQUENCE OF THE DEFENDANT’S NEGLIGENCE.  THE PLAINTIFF MUST PROVE THAT SOME INJURY FROM THE DEFENDANT’S NEGLIGENCE WAS FORESEEABLE, BUT DOES NOT HAVE TO PROVE THAT THE PARTICULAR INJURY THAT OCCURRED WAS FORESEEABLE.  HOWEVER, THE DEFENDANT CANNOT BE HELD RESPONSIBLE FOR SOMETHING WHICH COULD NOT BE EXPECTED TO HAPPEN.


PROXIMATE CAUSE DOES NOT MEAN THE ONLY CAUSE.  THE DEFENDANT’S ACT CAN BE A PROXIMATE CAUSE OF THE PLAINTIFF’S INJURY IF IT WAS AT LEAST ONE OF THE DIRECT, CONCURRING CAUSES OF THE INJURY.

EXPERT WITNESSES  

For a general charge on the credibility of expert witnesses, see the General Charge on Expert Witnesses in Chapter Three.


IF THE OPINIONS OF EXPERTS ARE RELIED ON TO ESTABLISH PROXIMATE CAUSE, THE EXPERT MUST STATE WITH REASONABLE CERTAINTY THAT, IN HIS OR HER PROFESSIONAL OPINION, THE PLAINTIFF’S INJURIES MOST PROBABLY RESULTED FROM THE NEGLIGENCE OF THE DEFENDANT.
  IT IS NOT NECESSARY THAT THE EXPERT USE THE WORDS “MOST PROBABLY.”  IT IS ENOUGH FOR THE EXPERT TO STATE THAT IT IS THE EXPERT’S PROFESSIONAL OPINION THAT THE DEFENDANT’S NEGLIGENCE WAS MOST LIKELY ONE AMONG THE POSSIBLE CAUSES OF THE PLAINTIFF’S INJURIES.


LICENSING STATUTES


THE PLAINTIFF CLAIMS THAT THE DEFENDANT FAILED TO FOLLOW THE LICENSING STATUTES FOR [professionals].  THE FAILURE TO FOLLOW LICENSING STATUTES WHICH DO NOT SET FORTH A STANDARD OF CARE DOES NOT NECESSARILY MEAN THAT THE DEFENDANT WAS NEGLIGENT.

MEDICAL MALPRACTICE


THE PLAINTIFF CLAIMS THAT THE DEFENDANT COMMITTED MEDICAL MALPRACTICE WHICH IS A FORM OF CARELESSNESS OR NEGLIGENCE.
  IN ORDER TO RECOVER FOR MEDICAL MALPRACTICE,
 THE PLAINTIFF MUST PROVE BY A PREPONDERANCE, OR GREATER WEIGHT, OF THE EVIDENCE: (1) THE STANDARD OF CARE; (2) A BREACH OF THE STANDARD OF CARE; (3) PROXIMATE CAUSE; AND (4) DAMAGES.

[EXISTENCE OF A DOCTOR-PATIENT RELATIONSHIP

NOTE:  This charge should only be given where the existence or non-existence of a duty depends on the existence of certain facts.  Otherwise, whether a duty exists is a question of law to be decided by the court.

IN ORDER FOR A DOCTOR TO OWE A DUTY OF CARE, THERE MUST BE A DOCTOR-PATIENT RELATIONSHIP.  THE RELATIONSHIP OF DOCTOR AND PATIENT IS A CONSENSUAL ONE WHERE THE PLAINTIFF KNOWINGLY SEEKS THE ASSISTANCE OF THE DOCTOR, AND THE DOCTOR KNOWINGLY ACCEPTS THE PLAINTIFF AS A PATIENT.

NORMALLY, A DOCTOR IS NOT LEGALLY REQUIRED TO GIVE MEDICAL SERVICES TO ANYONE, EVEN IN THE CASE OF AN EMERGENCY.  HOWEVER, A DOCTOR-PATIENT RELATIONSHIP CAN ARISE UNDER A VARIETY OF CIRCUMSTANCES.  THERE MAY BE A DIRECT AGREEMENT OR AN IMPLIED AGREEMENT.

IF A DOCTOR VOLUNTARILY GIVES MEDICAL SERVICES, THE DOCTOR MUST USE DUE CARE IN TREATING THE PATIENT.
  

WHETHER THE DEFENDANT AND THE PLAINTIFF IN THIS CASE HAD A DOCTOR-PATIENT RELATIONSHIP IS A QUESTION OF FACT FOR YOU TO DECIDE, CONSIDERING ALL OF THE EVIDENCE BEFORE YOU.  IF YOU FIND THAT A DOCTOR-PATIENT RELATIONSHIP EXISTED, THEN YOU MUST DECIDE THE STANDARD OF CARE THE DEFENDANT OWED OT THE PLAINTIFF.]


STANDARD OF CARE


THE PLAINTIFF MUST PROVE THE STANDARD OF CARE THE DEFENDANT OWED TO THE PLAINTIFF IN TREATING THE PLAINTIFF.


WHEN A DOCTOR TREATS A PATIENT, THE LAW DOES NOT REQUIRE PERFECTION.    THE LAW DOES REQUIRES THAT THE DOCTOR USE THAT DEGREE OF KNOWLEDGE, CARE, AND SKILL ORDINARILY POSSESSED AND USED BY DOCTORS IN GOOD STANDING IN THE DOCTOR’S FIELD OF MEDICINE, UNDER THE SAME OR SIMILAR CIRCUMSTANCES AND THAT THE DOCTOR FOLLOW THE GENERALLY ACCEPTED PRACTICES AND PROCEDURES IN THE PROFESSION.


BREACH OF THE STANDARD OF CARE


NEXT, THE PLAINTIFF MUST PROVE THAT THE DEFENDANT NEGLIGENTLY DEPARTED FROM THIS STANDARD OF CARE IN TREATING THE PLAINTIFF.


NEGLIGENCE IS THE FAILURE TO DO WHAT AN ORDINARILY CAREFUL DOCTOR IN THE DEFENDANT’S FIELD OF MEDICINE WOULD HAVE DONE UNDER THE SAME OR SIMILAR CIRCUMSTANCES OR THE DOING OF SOMETHING THAT AN ORDINARILY CAREFUL DOCTOR WOULD NOT HAVE DONE UNDER THE SAME OR SIMILAR CIRCUMSTANCES.


A DOCTOR IS NOT AN INSURER OF A CURE OR EVEN OF A POSITIVE RESULT.  THEREFORE, THE MERE FACT THAT A TREATMENT DOES NOT BENEFIT THE PATIENT OR THAT IT EVEN HARMS THE PATIENT DOES NOT, IN AND OF ITSELF, MEAN THAT THE DEFENDANT WAS NEGLIGENT.
  A BAD RESULT, INJURY, DEATH, OR FAILURE TO CURE IS NOT, BY ITSELF, ENOUGH TO SHOW THAT THE DEFENDANT WAS NEGLIGENT.
  


SIMILARLY, A DOCTOR’S MISTAKE OR ERROR IN MAKING A DECISION ALONE DOES NOT CONSTITUTE NEGLIGENCE.  IF, HOWEVER, A DOCTOR FAILS TO GATHER INFORMATION REASONABLY AVAILABLE, WHICH A REASONABLE DOCTOR WOULD HAVE GATHERED BEFORE MAKING A DECISION, THE DOCTOR FAILS TO COMPLY WITH THE RECOGNIZED STANDARD OF MEDICAL CARE WHICH WOULD BE EXERCISED BY A SIMILAR DOCTOR UNDER SIMILAR CIRCUMSTANCES.


[THE FACT THAT A DOCTOR ACTS ON THE ADVICE OF ANOTHER DOCTOR WHO IS A SPECIALIST IS NOT AN ABSOLUTE DEFENSE TO A CLAIM THAT THE DOCTOR FAILED TO USE THE REQUIRED SKILL IN TREATING THE PATIENT.
]


[THE DIFFICULTIES AND UNCERTAINTIES IN THE PRACTICE OF MEDICINE AND THE UNPREDICTABLE VARIATIONS IN THE RESPONSE TO TREATMENT ARE SUCH THAT NO DOCTOR CAN GUARANTEE RESULTS.  WHERE THERE IS MORE THAN ONE RECOGNIZED DIAGNOSIS OR TREATMENT AND NO ONE OF THEM IS USED EXCLUSIVELY AND UNIFORMLY BY ALL DOCTORS IN GOOD STANDING, IT IS NOT NEGLIGENCE FOR A DOCTOR, IN MAKING A DECISION, TO CHOOSE ONE OF THE APPROVED METHODS, EVEN WHEN THE CHOICE LATER TURNS OUT TO BE A WRONG SELECTION.  QUALIFIED DOCTORS AND EXPERTS MAY DIFFER AS TO WHAT CONSTITUTES THE BEST COURSE OF TREATMENT AND THESE DIFFERENCES DO NOT AMOUNT TO MALPRACTICE.  WHERE DOCTORS IN GOOD STANDING DISAGREE OR WHEN MEDICAL AUTHORITIES ARE DIVIDED WITH REGARD TO A SPECIFIC COURSE OF TREATMENT OR CARE, THEN THE DOCTOR IS BOUND ONLY TO EXERCISE HIS [HER] BEST JUDGMENT IN DETERMINING WHICH COURSE ON THE WHOLE IS BEST FOR THE PATIENT.  JUST BECAUSE ANOTHER DOCTOR MIGHT HAVE USED A DIFFERENT COURSE OF TREATMENT DOES NOT MAKE THE DEFENDANT NEGLIGENT.
  HOWEVER, IF A DOCTOR DOES NOT HAVE THE DEGREE OF LEARNING AND SKILL REQUIRED OR IF THE DOCTOR DOES NOT USE THE CARE REQUIRED, IT IS NO DEFENSE TO A CHARGE OF NEGLIGENCE THAT THE DOCTOR DID THE BEST THAT HE [SHE] COULD.]


IN CONSIDERING WHETHER THE DEFENDANT MADE A REASONABLE DECISION, YOU MUST CONSIDER THE DECISION IN RELATION TO THE FACTS AS THEY EXISTED AT THE TIME, AND NOT IN LIGHT OF WHAT HINDSIGHT MAY REVEAL.


PROXIMATE CAUSE


FINALLY, THE PLAINTIFF MUST PROVE THAT THE DEFENDANT’S NEGLIGENCE PROXIMATELY CAUSED THE PLAINTIFF’S DAMAGES.


PROXIMATE CAUSE IS SOMETHING THAT PRODUCES A NATURAL CHAIN OF EVENTS WHICH, IN THE END, BRINGS ABOUT THE INJURY.
  IT IS THE DIRECT CAUSE OF THE INJURY.


TO PROVE THAT THE DEFENDANT’S NEGLIGENCE PROXIMATELY CAUSED THE PLAINTIFF’S INJURY, THE PLAINTIFF MUST FIRST PROVE CAUSATION IN FACT.  THIS IS PROVEN BY SHOWING THAT THE INJURY WOULD NOT HAVE OCCURRED BUT FOR THE DEFENDANT’S NEGLIGENCE.


THE PLAINTIFF MUST ALSO PROVE LEGAL CAUSE.  LEGAL CAUSE IS PROVEN BY SHOWING THAT THE INJURY WAS FORESEEABLE.  THIS MEANS THAT THE INJURY OCCURRED AS A NATURAL AND PROBABLE CONSEQUENCE OF THE DEFENDANT’S NEGLIGENCE.  THE PLAINTIFF MUST PROVE THAT SOME INJURY FROM THE DEFENDANT’S NEGLIGENCE WAS FORESEEABLE, BUT DOES NOT HAVE TO PROVE THAT THE PARTICULAR INJURY THAT OCCURRED WAS FORESEEABLE.  HOWEVER, THE DEFENDANT CANNOT BE HELD RESPONSIBLE FOR SOMETHING WHICH COULD NOT BE EXPECTED TO HAPPEN.


PROXIMATE CAUSE DOES NOT MEAN THE ONLY CAUSE.  THERE MAY BE MORE THAN ONE PROXIMATE CAUSE.  THE DEFENDANT’S ACT CAN BE A PROXIMATE CAUSE OF THE PLAINTIFF’S INJURY IF IT WAS AT LEAST ONE OF THE DIRECT, CONCURRING CAUSES OF THE INJURY.


FAILURE TO DIAGNOSE AND TREAT


IN THIS ACTION FOR THE FAILURE TO DIAGNOSE AND TREAT, THE PLAINTIFF MUST PROVE THAT THE DEFENDANT’S NEGLIGENT FAILURE TO DISCOVER AND TREAT THE DISEASE OR CONDITION OF WHICH THE PATIENT DIED MOST PROBABLY CAUSED THE PATIENT’S DEATH.  THE PLAINTIFF IS NOT REQUIRED TO PROVE CONCLUSIVELY THAT THE PATIENT WOULD NOT HAVE DIED. 
  HOWEVER, A MISTAKEN DIAGNOSIS, BY ITSELF, WILL NOT SUPPORT A VERDICT FOR MALPRACTICE.


EVALUATION


A PATIENT WHO IS TREATED BY A DOCTOR IS ENTITLED TO A CAREFUL EVALUATION.  THE EVALUATION SHOULD BE MADE WITH THE DILIGENCE AND METHODS OF DIAGNOSIS THAT ARE USUALLY APPROVED IN PRACTICE BY DOCTORS OF ORDINARY LEARNING, JUDGMENT, AND SKILL ACTING UNDER THE SAME OR SIMILAR CIRCUMSTANCES.


IN ORDER TO PROVE THAT THE DEFENDANT WAS NEGLIGENT, THE PLAINTIFF MUST PROVE THAT:

(1) THE PATIENT’S PHYSICAL CONDITION REQUIRED A CAREFUL DOCTOR TO INVESTIGATE FURTHER BEFORE CONTINUING A COURSE OF TREATMENT OR CARE.

(2) THE DEFENDANT DID NOT MAKE THIS INVESTIGATION; AND

(3) AS A DIRECT AND PROXIMATE RESULT OF THE DEFENDANT’S FAILURE TO INVESTIGATE, THE PATIENT RECEIVED IMPROPER TREATMENT OR CARE FROM WHICH THE PATIENT LATER SUFFERED INJURY.


SUBSTITUTION OF DOCTORS


WHERE A DOCTOR IS TEMPORARILY UNABLE TO CARE FOR A PATIENT PERSONALLY, THE DOCTOR MAY MAKE PROVISIONS FOR A COMPETENT DOCTOR TO CARE FOR THE PATIENT WITHOUT BEING VIEWED AS ABANDONING OR NEGLECTING THE PATIENT.  IN THE ABSENCE OF NEGLIGENCE IN MAKING THE SUBSTITUTION, THE DEFENDANT IS NOT RESPONSIBLE FOR INJURIES RESULTING FROM THE SUBSTITUTE DOCTOR’S LACK OF SKILL OR CARE UNLESS THE SUBSTITUTE DOCTOR IS EMPLOYED BY THE DEFENDANT OR IS THE DEFENDANT’S AGENT OR PARTNER.

EXPERT WITNESSES  

For a general charge on the credibility of expert witnesses, see the General Charge on Expert Witnesses in Chapter Three.


IF THE OPINIONS OF MEDICAL EXPERTS ARE RELIED ON TO ESTABLISH PROXIMATE CAUSE, THE EXPERT MUST STATE WITH REASONABLE CERTAINTY THAT, IN HIS OR HER PROFESSIONAL OPINION, THE PLAINTIFF’S INJURIES MOST PROBABLY RESULTED FROM THE NEGLIGENCE OF THE DEFENDANT.
  IT IS NOT NECESSARY THAT THE EXPERT USE THE WORDS “MOST PROBABLY.”  IT IS ENOUGH FOR THE EXPERT TO STATE THAT IT IS THE EXPERT’S PROFESSIONAL OPINION THAT THE DEFENDANT’S NEGLIGENCE WAS MOST LIKELY ONE AMONG THE POSSIBLE CAUSES OF THE PLAINTIFF’S INJURIES.


INFORMED CONSENT


A DOCTOR HAS THE DUTY TO INFORM A PATIENT OF THE KNOWN RISKS OR DANGERS OF THE TREATMENT OR PROCEDURE THE DOCTOR PROPOSES SO THAT THE PATIENT WILL BE ABLE TO MAKE AN INTELLIGENT DECISION AS TO WHETHER TO FOLLOW THE DOCTOR’S PROPOSED TREATMENT.


IN THE ABSENCE OF AN EMERGENCY THAT REQUIRES IMMEDIATE TREATMENT, THE DOCTOR MUST TELL THE PATIENT OF: (1) THE DIAGNOSIS; (2) THE GENERAL NATURE OF THE PROPOSED PROCEDURE; (3) THE MATERIAL RISKS INVOLVED IN THE PROCEDURE; (4) THE PROBABILITY OF SUCCESS ASSOCIATED WITH THE PROCEDURE; (5) THE PROGNOSIS IF THE PROCEDURE IS NOT DONE; AND (6) THE EXISTENCE OF ANY ALTERNATIVES TO THE PROCEDURE.
  THE RISKS WHICH A DOCTOR HAS TO DISCLOSE ARE THOSE RISKS THAT ARE MATERIAL TO THE PROPOSED PROCEDURE.  A RISK IS MATERIAL IF A REASONABLE PERSON IN THE PATIENT’S POSITION WOULD FIND IT SIGNIFICANT IN DECIDING WHETHER OR NOT TO HAVE THE PROPOSED TREATMENT OR PROCEDURE.  IF THE POSSIBLE INJURY GREATLY OUTWEIGHS THE POSSIBLE BENEFIT TO BE GAINED FROM THE PROCEDURE, THIS MIGHT BE A MATERIAL AND SIGNIFICANT FACTOR THAT THE PATIENT WOULD BE ENTITLED TO KNOW BEFORE GIVING CONSENT TO THE PROCEDURE.  AS THE PROBABILITY OR SEVERITY OF THE RISKS TO THE PATIENT INCREASES, THE DUTY OF THE DOCTOR TO TELL THE PATIENT OF THE RISKS INCREASES.


THE DOCTOR MUST TELL THE PATIENT OF THOSE RISKS THAT AN AVERAGE COMPETENT DOCTOR WITH SIMILAR TRAINING IN THE SAME BRANCH OF MEDICINE WOULD TELL A PATIENT OF UNDER THE SAME OR SIMILAR CIRCUMSTANCES.


IN DETERMINING WHETHER AND HOW MUCH TO TELL THE PATIENT, THE DOCTOR MUST CONSIDER WHAT EFFECT THE INFORMATION MAY HAVE ON THE PATIENT CONSIDERING THE PATIENT’S PSYCHOLOGICAL, EMOTIONAL, AND PHYSICAL CONDITION.  WHERE THE DOCTOR REASONABLY BELIEVES THAT A COMPLETE AND TRUTHFUL DISCLOSURE OF THE POSSIBLE RISKS MIGHT HAVE A DETRIMENTAL EFFECT ON THE PHYSICAL OR PSYCHOLOGICAL WELL-BEING OF THE PATIENT, THE DOCTOR IS NOT REQUIRED TO DISCLOSE THE RISK.


IN ADDITION, THE DOCTOR MUST EVALUATE HOW GREAT THE RISK IS, HOW OFTEN IT HAPPENS, AND THE FEASIBILITY OF ALTERNATIVE TREATMENT.  A DOCTOR IS NOT ORDINARILY REQUIRED TO DISCLOSE A RISK TO A PATIENT WHERE THE RISK IS SMALL AND REMOTE.


IN ORDER TO PROVE THAT THE DEFENDANT’S FAILURE TO INFORM WAS THE PROXIMATE CAUSE OF THE PATIENT’S INJURY, THE PLAINTIFF MUST PROVE THAT A REASONABLE PERSON IN THE PATIENT’S POSITION WOULD HAVE REFUSED THE TREATMENT OR PROCEDURE HAD THE DOCTOR INFORMED THE PERSON OF THE RISKS THAT RESULTED IN THE PATIENT’S INJURY, NOT SIMPLY THAT THE PATIENT WOULD HAVE REFUSED THE TREATMENT.

LEGAL MALPRACTICE


THE PLAINTIFF CLAIMS THAT THE DEFENDANT COMMITTED MALPRACTICE, OR PROFESSIONAL NEGLIGENCE.  MALPRACTICE IS THE FAILURE TO PROVIDE SERVICES WITH THE AMOUNT OF SKILL, CARE, KNOWLEDGE, AND JUDGMENT USUALLY USED BY  LAWYERS FOLLOWING GOOD AND ACCEPTED PRACTICES, IN GOOD FAITH WITHOUT FRAUD OR COLLUSION, RESULTING IN HARM TO THE PLAINTIFF.
  IT IS A FORM OF CARELESSNESS OR NEGLIGENCE.

ATTORNEY-CLIENT RELATIONSHIP


IN ORDER TO RECOVER FOR LEGAL MALPRACTICE, 
 THE PLAINTIFF MUST FIRST PROVE BY A PREPONDERANCE, OR GREATER WEIGHT, OF THE EVIDENCE THAT AN ATTORNEY-CLIENT RELATIONSHIP EXISTED. 

BREACH OF DUTY


NEXT, THE PLAINTIFF MUST PROVE THAT THE DEFENDANT BREACHED A DUTY OWED TO THE PLAINTIFF.
  THIS MEANS THAT THE DEFENDANT NEGLIGENTLY DEPARTED FROM THE REQUIRED STANDARD OF CARE.  THE STANDARD OF CARE REQUIRED OF A LAWYER IS THAT STANDARD ACCEPTED AND PRACTICED IN THE STATE OF SOUTH CAROLINA.


NEGLIGENCE IS THE FAILURE TO DO WHAT AN ORDINARILY CAREFUL LAWYER WOULD HAVE DONE UNDER THE SAME OR SIMILAR CIRCUMSTANCES OR THE DOING OF SOMETHING THAT AN ORDINARILY CAREFUL LAWYER WOULD NOT HAVE DONE UNDER THE SAME OR SIMILAR CIRCUMSTANCES.
 


THE DEFENDANT’S DUTY IS TO BE MEASURED BY BOTH THE DEFENDANT’S SKILL AND DILIGENCE.   IF BY THE LACK OF THE REQUIRED SKILL, YOU FIND THAT THE DEFENDANT PERFORMED IN A WAY WHICH DAMAGED THE PLAINTIFF AS A RESULT, THEN THE DEFENDANT WOULD BE RESPONSIBLE FOR ANY INJURY PROXIMATELY CAUSED TO THE PLAINTIFF.


THE DEFENDANT WOULD ALSO BE RESPONSIBLE, IF HAVING THE REQUIRED SKILL, THE DEFENDANT NEGLIGENTLY FAILS TO USE IT OR IS NOT AS CAREFUL AND DILIGENT IN USING IT AS HE [SHE] SHOULD BE.


SIMILARLY, THE DEFENDANT’S MISTAKE OR ERROR IN MAKING A DECISION ALONE DOES NOT CONSTITUTE NEGLIGENCE.  IF, HOWEVER, THE DEFENDANT FAILED TO GATHER INFORMATION REASONABLY AVAILABLE, WHICH A REASONABLE LAWYER WOULD HAVE GATHERED BEFORE MAKING THE DECISION, THE DEFENDANT FAILED TO FOLLOW THE RECOGNIZED STANDARD WHICH WOULD BE USED BY A SIMILAR LAWYER UNDER SIMILAR CIRCUMSTANCES.


IN CONSIDERING WHETHER THE DEFENDANT MADE A REASONABLE DECISION, YOU MUST CONSIDER THE DECISION IN RELATION TO THE FACTS AS THEY EXISTED AT THE TIME, AND NOT IN LIGHT OF WHAT HINDSIGHT MAY REVEAL.


THE LAW DOES NOT REQUIRE ABSOLUTE ACCURACY EITHER IN PRACTICE OR DECISION MAKING.  THE LAW DOES NOT HOLD THE DEFENDANT TO THE STANDARD OF PERFECTION.
  IT DOES NOT EVEN REQUIRE THE HIGHEST DEGREE OF CARE AND SKILL OF WHICH THE HUMAN MIND IS CAPABLE.  THE LAW DOES REQUIRE THAT THE DEFENDANT USE THAT DEGREE OF KNOWLEDGE, CARE, AND SKILL ORDINARILY POSSESSED BY LAWYERS IN GOOD STANDING UNDER THE SAME OR SIMILAR CIRCUMSTANCES AND THAT THE DEFENDANT FOLLOW THE GENERALLY ACCEPTED PRACTICES AND PROCEDURES IN THE LEGAL PROFESSION.
 


THE DEFENDANT MUST USE REASONABLE CARE AND DILIGENCE IN USING HIS [HER] SKILL AND APPLYING HIS [HER] KNOWLEDGE.
  YOU ARE NOT PERMITTED TO SET UP A STANDARD OF YOUR OWN IN DECIDING WHETHER THE DEFENDANT’S LEARNING, SKILL, AND CONDUCT FULFILL THE DUTIES IMPOSED ON THE DEFENDANT.  YOU MUST USE THE STANDARD OF CARE REQUIRED THAT I HAVE EXPLAINED TO YOU.


PROXIMATE CAUSE


FINALLY, THE PLAINTIFF MUST PROVE THAT THE DEFENDANT’S NEGLIGENCE PROXIMATELY CAUSED THE PLAINTIFF’S DAMAGES.


PROXIMATE CAUSE IS SOMETHING THAT PRODUCES A NATURAL CHAIN OF EVENTS WHICH, IN THE END, BRINGS ABOUT THE INJURY.
  IT IS THE DIRECT CAUSE OF THE INJURY.


TO PROVE THAT THE DEFENDANT’S NEGLIGENCE PROXIMATELY CAUSED THE PLAINTIFF’S INJURY, THE PLAINTIFF MUST FIRST PROVE CAUSATION IN FACT.  THIS IS PROVEN BY SHOWING THAT THE INJURY WOULD NOT HAVE OCCURRED BUT FOR THE DEFENDANT’S NEGLIGENCE.


THE PLAINTIFF MUST ALSO PROVE LEGAL CAUSE.  LEGAL CAUSE IS PROVEN BY SHOWING THAT THE INJURY WAS FORESEEABLE.  THIS MEANS THAT THE INJURY OCCURRED AS A NATURAL AND PROBABLE CONSEQUENCE OF THE DEFENDANT’S NEGLIGENCE.  THE PLAINTIFF MUST PROVE THAT SOME INJURY FROM THE DEFENDANT’S NEGLIGENCE WAS FORESEEABLE, BUT DOES NOT HAVE TO PROVE THAT THE PARTICULAR INJURY THAT OCCURRED WAS FORESEEABLE.  HOWEVER, THE DEFENDANT CANNOT BE HELD RESPONSIBLE FOR SOMETHING WHICH COULD NOT BE EXPECTED TO HAPPEN.


PROXIMATE CAUSE DOES NOT MEAN THE ONLY CAUSE.  THE DEFENDANT’S ACT CAN BE A PROXIMATE CAUSE OF THE PLAINTIFF’S INJURY IF IT WAS AT LEAST ONE OF THE DIRECT, CONCURRING CAUSES OF THE INJURY.

EXPERT WITNESSES  

For a general charge on the credibility of expert witnesses, see the General Charge on Expert Witnesses in Chapter Three.


IF THE OPINIONS OF EXPERTS ARE RELIED ON TO ESTABLISH PROXIMATE CAUSE, THE EXPERT MUST STATE WITH REASONABLE CERTAINTY THAT, IN HIS OR HER PROFESSIONAL OPINION, THE PLAINTIFF’S INJURIES MOST PROBABLY RESULTED FROM THE NEGLIGENCE OF THE DEFENDANT.
  IT IS NOT NECESSARY THAT THE EXPERT USE THE WORDS “MOST PROBABLY.”  IT IS ENOUGH FOR THE EXPERT TO STATE THAT IT IS THE EXPERT’S PROFESSIONAL OPINION THAT THE DEFENDANT’S NEGLIGENCE WAS MOST LIKELY ONE AMONG THE POSSIBLE CAUSES OF THE PLAINTIFF’S INJURIES.

VIOLATION OF THE RULES OF PROFESSIONAL RESPONSIBILITY


THE PLAINTIFF CLAIMS THAT THE DEFENDANT FAILED TO FOLLOW THE RULES OF PROFESSIONAL RESPONSIBILITY FOR LAWYERS.  ALTHOUGH THE RULES OF PROFESSIONAL RESPONSIBILITY MAY BE RELEVANT IN DECIDING WHETHER THERE WAS A LEGAL DUTY OWED BY THE DEFENDANT TO THE PLAINTIFF, THEY ARE MERELY ONE THING TO BE CONSIDERED, ALONG WITH ALL OF THE OTHER EVIDENCE, IN DETERMINING WHETHER THE DEFENDANT ACTED WITH REASONABLE CARE IN FULFILLING HIS [HER] LEGAL DUTIES TO THE PLAINTIFF.

REQUIREMENT OF PROBABLE SUCCESS


THE PLAINTIFF MUST PROVE THAT HE [SHE] MOST PROBABLY WOULD HAVE BEEN SUCCESSFUL IN THE ACTION IF THE DEFENDANT HAD NOT COMMITTED LEGAL MALPRACTICE.  THE DEFENDANT CANNOT BE HELD RESPONSIBLE IF, DESPITE THE DEFENDANT’S NEGLIGENCE, THE PLAINTIFF HAD NO MERITORIOUS CAUSE OF ACTION [DEFENSE] IN THE CASE.
 

REQUIREMENT OF ACTUAL INNOCENCE IN CRIMINAL CASE


IN THIS ACTION FOR LEGAL MALPRACTICE BASED ON THE PLAINTIFF’S CONVICTION OF A CRIME, THE PLAINTIFF CANNOT RECOVER UNLESS IT IS SHOWN THAT THE PLAINTIFF WAS INNOCENT OF THE CRIME.  A CLIENT WHO ADMITS GUILT [PLEADS NO CONTEST] CANNOT CLAIM THAT HIS [HER] LAWYER’S POOR PERFORMANCE CAUSED THE CLIENT’S IMPRISONMENT.

EXPRESS GUARANTY OF RESULT


WHERE A LAWYER EXPRESSLY GUARANTEES THE CLIENT A PARTICULAR RESULT, THE CLIENT MAY RECOVER FOR A BREACH OF THIS GUARANTEE IN AN ACTION FOR LEGAL MALPRACTICE.

FAILURE TO FOLLOW INSTRUCTIONS OF CLIENT

A LAWYER HAS THE DUTY TO FOLLOW SPECIAL INSTRUCTIONS OF THE CLIENT, EXCEPT AS TO MATTERS CONNECTED WITH THE CONDUCT OF THE LAWSUIT, AND IS RESPONSIBLE FOR ALL LOSSES CAUSED BY THE FAILURE TO FOLLOW THE INSTRUCTIONS WITH REASONABLE PROMPTNESS AND CARE.
  

CONFLICT OF INTEREST


IN ORDER TO RECOVER FOR A LAWYER’S CONFLICT OF INTEREST, THE PLAINTIFF MUST PROVE THAT THE CONFLICT AFFECTED THE RESULT OF THE PROSECUTION [DEFENSE] OF THE ACTION IN QUESTION.

DAMAGES FOR MENTAL ANGUISH

DAMAGES FOR MENTAL ANGUISH ARE NOT RECOVERABLE IN A LEGAL MALPRACTICE ACTION.

CHAPTER EIGHT - AUTOMOBILE WRECK CASES

DRIVER’S DUTY OF CARE

THE OPERATOR OF A MOTOR VEHICLE IS REQUIRED TO USE THE SAME CARE THAT WOULD BE USED BY A PERSON OF ORDINARY REASON AND PRUDENCE IF THAT PERSON WERE DRIVING THE SAME VEHICLE, AT THE SAME TIME AND PLACE, AND UNDER THE SAME CIRCUMSTANCES.


DUTY TO KEEP PROPER LOOKOUT

THE DRIVER OF AN AUTOMOBILE HAS A DUTY TO KEEP A PROPER LOOKOUT FOR OTHER VEHICLES ON THE ROAD.
   SEQ CHAPTER \h \r 1THIS DUTY REQUIRES THE DRIVER TO WATCH ATTENTIVELY SO THAT THE DRIVER IS ABLE TO SEE A PERSON OR OBJECT ON THE HIGHWAY.

DUTY TO KEEP VEHICLE UNDER CONTROL 

THE DRIVER OF AN AUTOMOBILE ALSO HAS A SEQ CHAPTER \h \r 1 DUTY TO KEEP THE AUTOMOBILE UNDER PROPER CONTROL SO THAT THE DRIVER IS ABLE TO SLOW DOWN, STOP, OR TURN THE AUTOMOBILE TO AVOID COLLIDING WITH OTHER VEHICLES, PEDESTRIANS, AND OBJECTS LAWFULLY ON THE ROAD.


VIOLATION OF STATUTE

IN THIS CASE, THE PLAINTIFF CLAIMS THAT THE DEFENDANT FAILED TO FOLLOW THE FOLLOWING RULE OF THE STATUTE WHICH STATES: [read applicable statute]

THE FAILURE TO FOLLOW THIS STATUTORY RULE IS NEGLIGENCE AS A MATTER OF LAW.
  IF YOU FIND THAT THE DEFENDANT FAILED TO FOLLOW THIS STATUTORY RULE, YOU MUST THEN DECIDE WHETHER THE FAILURE PROXIMATELY CAUSED THE PLAINTIFF’S INJURY.


RECKLESSNESS

THE VIOLATION OF A STATUTE DOES NOT, IN AND OF ITSELF, CONSTITUTE RECKLESSNESS, WILLFULNESS, AND WANTONNESS.   HOWEVER, IT MAY BE CONSIDERED AS EVIDENCE IN DECIDING WHETHER THE DEFENDANT WAS RECKLESS, WILFUL, AND WANTON.


JOHN DOE ACTION

IF THE OWNER OR OPERATOR OF ANY MOTOR VEHICLE WHICH CAUSES BODILY INJURY OR PROPERTY DAMAGE TO THE PLAINTIFF IS UNKNOWN, THE PLAINTIFF MAY NOT RECOVER UNDER THE UNINSURED MOTORIST PROVISION OF THE INSURANCE POLICY UNLESS THE PLAINTIFF FIRST PROVES THAT THE PLAINTIFF, OR SOMEONE ON THE PLAINTIFF’S BEHALF, HAS REPORTED THE ACCIDENT TO SOME APPROPRIATE POLICE AUTHORITY WITHIN A REASONABLE TIME, UNDER ALL THE CIRCUMSTANCES, AFTER THE ACCIDENT.

NEXT, THE PLAINTIFF MUST PROVE THAT THE INJURY OR DAMAGE WAS CAUSED BY PHYSICAL CONTACT WITH THE UNKNOWN VEHICLE OR THAT THE ACCIDENT WAS WITNESSED BY SOMEONE OTHER THAN THE OWNER OR OPERATOR OF THE INSURED VEHICLE.

PHYSICAL CONTACT WITH THE UNKNOWN VEHICLE REQUIRES THAT SOMETHING TOUCH OR BE TOUCHED BY THAT VEHICLE.

IF THERE WAS A WITNESS, THE WITNESS MUST TESTIFY TO THE CIRCUMSTANCES SURROUNDING THE ACCIDENT, SUCH AS THE ACTIONS OF THE UNKNOWN DRIVER THAT CONTRIBUTED TO THE ACCIDENT, AND NOT JUST THE FACT THAT AN ACCIDENT OCCURRED.
  THE WITNESS MUST SIGN AN AFFIDAVIT ATTESTING TO THE TRUTH OF THE FACTS OF THE ACCIDENT CONTAINED IN THE AFFIDAVIT.
  

FINALLY, THE PLAINTIFF MUST PROVE THAT THE INSURED WAS NOT NEGLIGENT IN FAILING TO DETERMINE THE IDENTITY OF THE OTHER VEHICLE AND THE DRIVER OF THE OTHER VEHICLE AT THE TIME OF THE ACCIDENT.


FAMILY PURPOSE DOCTRINE

WHERE A PARENT OWNS AND MAINTAINS A MOTOR VEHICLE FOR THE FAMILY’S GENERAL USE, THE PARENT IS RESPONSIBLE FOR THE NEGLIGENCE OF A FAMILY MEMBER HAVING GENERAL AUTHORITY TO DRIVE THE VEHICLE FOR SUCH A PURPOSE.


UNAVOIDABLE ACCIDENTS

THE DEFENDANT CLAIMS THAT HE [SHE] SHOULD NOT BE HELD RESPONSIBLE FOR THE PLAINTIFF’S INJURIES [DAMAGES] BECAUSE THE ACCIDENT WAS UNAVOIDABLE.

THE OPERATOR OF A MOTOR VEHICLE IS NOT RESPONSIBLE FOR UNAVOIDABLE OR INEVITABLE ACCIDENTS.  THE MERE FACT THAT AN ACCIDENT OCCURS WHICH RESULTS IN INJURY, DEATH, OR PROPERTY DAMAGE, DOES NOT MAKE THE DEFENDANT RESPONSIBLE.  THE PLAINTIFF MUST PROVE THAT THE DEFENDANT WAS NEGLIGENT.

AN UNAVOIDABLE ACCIDENT IS AN ACCIDENT WHICH, UNDER THE CIRCUMSTANCES AND CONDITIONS, COULD NOT HAVE BEEN FORESEEN OR ANTICIPATED IN THE EXERCISE OF ORDINARY CARE AND SKILL.  AN UNAVOIDABLE ACCIDENT HAPPENS FROM NATURAL CAUSES WITHOUT NEGLIGENCE OR FAULT ON EITHER SIDE.


LOSS OF CONSCIOUSNESS

THE DEFENDANT CLAIMS THAT HE [SHE] SHOULD NOT BE HELD RESPONSIBLE FOR THE PLAINTIFF’S INJURIES [DAMAGES] BECAUSE HE [SHE] LOST CONSCIOUSNESS WHILE DRIVING THE VEHICLE.  

IF A PERSON BECOMES SUDDENLY STRICKEN BY A FAINTING SPELL OR LOSES CONSCIOUSNESS  FROM AN UNFORESEEN CAUSE WHILE DRIVING AND IS UNABLE TO CONTROL THE VEHICLE, THAT PERSON IS NOT CONSIDERED TO BE NEGLIGENT.  THE DEFENDANT HAS THE BURDEN OF PROVING THE UNFORESEEN SUDDEN LOSS OF CONSCIOUSNESS BY A PREPONDERANCE, OR GREATER WEIGHT, OF THE EVIDENCE.


SUDDEN EMERGENCY

THE DEFENDANT CLAIMS THAT HE [SHE] SHOULD NOT BE HELD RESPONSIBLE FOR THE PLAINTIFF’S INJURIES [DAMAGES] BECAUSE OF A SUDDEN EMERGENCY.

IF A DRIVER IS CONFRONTED WITH A SUDDEN EMERGENCY, THE DRIVER IS NOT GUILTY OF NEGLIGENCE.  THE DRIVER MUST FIRST SHOW THAT AN ACTUAL OR APPARENT EMERGENCY EXISTED WHICH WAS NOT REASONABLY ANTICIPATED.  

NEXT, THE EMERGENCY MUST NOT HAVE BEEN CAUSED BY THE DEFENDANT’S OWN CONDUCT.  THE EMERGENCY MUST HAVE BEEN CREATED BY THE NEGLIGENCE OF ANOTHER PERSON.

THE DEFENDANT MUST HAVE BEEN FACED WITH DECIDING BETWEEN TWO OR MORE COURSES OF ACTION BECAUSE OF THE EMERGENCY WITHOUT TIME TO THINK ABOUT WHICH COURSE OF ACTION TO FOLLOW.

FINALLY, IT MUST BE SHOWN THAT THE DECISION MUST BE ONE WHICH WOULD HAVE BEEN MADE BY AN ORDINARY PRUDENT PERSON IN THE SAME OR SIMILAR CIRCUMSTANCES; IT DOES NOT HAVE TO BE THE WISEST DECISION.

CHAPTER NINE - PREMISES LIABILITY


UNSAFE CONDITION

THE PLAINTIFF CLAIMS THAT AN UNSAFE CONDITION ON THE DEFENDANT’S PREMISES INJURED THE PLAINTIFF.  IN ORDER TO RECOVER DAMAGES FOR THIS INJURY, THE PLAINTIFF MUST FIRST PROVE BY A PREPONDERANCE, OR GREATER WEIGHT, OF THE EVIDENCE THAT AN UNSAFE CONDITION EXISTED ON THE DEFENDANT’S PREMISES.


NOTICE

NEXT, THE PLAINTIFF MUST SHOW THAT THE UNSAFE CONDITION WAS CAUSED BY AN AGENT OR EMPLOYEE OF THE DEFENDANT OR THAT THE DEFENDANT HAD ACTUAL OR CONSTRUCTIVE NOTICE OF THE UNSAFE CONDITION.

CONSTRUCTIVE  NOTICE MAY BE PROVEN BY SHOWING THAT THE UNSAFE CONDITION HAD EXISTED FOR A LONG ENOUGH TIME FOR THE DEFENDANT TO HAVE DISCOVERED AND FIXED IT.  JUST BECAUSE AN UNSAFE CONDITION EXISTED, THIS IS NOT ENOUGH, IN AND OF ITSELF, TO SHOW THAT THE DEFENDANT HAD NOTICE OF THE UNSAFE CONDITION.


REASONABLE CARE

NEXT, THE PLAINTIFF MUST SHOW THAT THE DEFENDANT FAILED TO USE REASONABLE CARE TO FIX THE UNSAFE CONDITION.

THE DEFENDANT DOES NOT INSURE ITS CUSTOMER’S SAFETY, BUT OWES THE CUSTOMER A DUTY OF ORDINARY CARE IN KEEPING THE PREMISES IN A REASONABLY SAFE CONDITION.


INVITEES

AN INVITEE IS A PERSON WHO ENTERS THE PROPERTY OF ANOTHER AT THE EXPRESS OR IMPLIED INVITATION OF THE OWNER.
  THE DEFENDANT OWES AN INVITEE OR BUSINESS VISITOR THE DUTY TO EXERCISE REASONABLE OR ORDINARY CARE FOR THE INVITEE’S SAFETY.  THIS DEGREE OF CARE MUST BE PROPORTIONATE WITH THE PARTICULAR CIRCUMSTANCES INVOLVED, INCLUDING THE AGE AND CAPACITY OF THE INVITEE.
  THE DEFENDANT HAS THE DUTY NOT TO INJURE AN INVITEE BY UNREASONABLY DANGEROUS CONDUCT.  IN ADDITION, THE DEFENDANT HAS A DUTY TO USE REASONABLE CARE TO DISCOVER UNREASONABLY DANGEROUS CONDITIONS ON THE PREMISES AND EITHER CORRECT THE CONDITION OR WARN THE INVITEE OF THE DANGER.


LATENT DANGERS

THE DEFENDANT HAS THE DUTY TO WARN AN INVITEE OF HIDDEN DANGERS OF WHICH THE DEFENDANT KNOWS OR SHOULD KNOW.


PROTECTION AGAINST CRIMINAL ACTS

THE DEFENDANT DOES NOT HAVE A DUTY TO PROTECT AGAINST THE CRIMINAL ACTS OF THIRD PARTIES UNLESS THE DEFENDANT KNEW, OR HAD REASON TO KNOW, THAT ACTS, WHICH WOULD POSE AN IMMINENT PROBABILITY OF HARM TO AN INVITEE, WERE OCCURRING OR WERE ABOUT TO OCCUR ON THE PREMISES.  IF THE DEFENDANT KNEW OR HAD REASON TO KNOW OF THE CRIMINAL ACTS, THE DEFENDANT HAS A DUTY TO USE REASONABLE CARE TO PROTECT AGAINST THE ACTS.


LICENSEES

A LICENSEE IS A PERSON WHO ENTERS THE PREMISES OF ANOTHER WITH THE OWNER’S CONSENT.  A SOCIAL GUEST IS A LICENSEE.

THE DEFENDANT HAS THE DUTY TO USE REASONABLE CARE TO DISCOVER THE LICENSEE AND TO AVOID INJURING THE LICENSEE IN CARRYING ON ACTIVITIES ON THE PREMISES.  IN ADDITION, THE DEFENDANT HAS THE DUTY TO USE REASONABLE CARE TO WARN A LICENSEE OF ANY CONCEALED DANGEROUS CONDITIONS OR ACTIVITIES, WHICH ARE KNOWN TO THE DEFENDANT, OR OF ANY CHANGE IN THE CONDITION OF THE PREMISES WHICH MAY BE DANGEROUS AND WHICH THE DEFENDANT SHOULD REASONABLY BE EXPECTED TO DISCOVER.


SIDEWALKS

AN OWNER OR OCCUPANT OF A BUILDING OWES A DUTY TO PEDESTRIANS WALKING ON PUBLIC SIDEWALKS TO KEEP THE SIDEWALK IN A REASONABLY SAFE CONDITION.  THE OWNER OR OCCUPANT IS NOT, HOWEVER, AN INSURER OF THE SAFETY OF PEDESTRIANS USING THE SIDEWALK.  

THE DEFENDANT IS RESPONSIBLE FOR THE INJURY SUFFERED BY THE PLAINTIFF IF THE PLAINTIFF PROVES BY A PREPONDERANCE, OR GREATER WEIGHT, OF THE EVIDENCE THAT THE DEFENDANT KNEW OR SHOULD HAVE KNOWN BY THE EXERCISE OF REASONABLE DILIGENCE THAT THE SIDEWALK WAS IN A DANGEROUS CONDITION.


DUTY TO KEEP STREETS AND SIDEWALKS SAFE

A COUNTY IS REQUIRED TO KEEP ITS STREETS [SIDEWALKS]
 IN REASONABLY SAFE CONDITION FOR PUBLIC USE.  THIS DUTY REQUIRES THE COUNTY TO USE ORDINARY CARE AND REASONABLE DILIGENCE IN INSPECTING STREETS [SIDEWALKS] AND TO ANTICIPATE DEFECTS THAT ARE THE NATURAL AND ORDINARY RESULT OF USE AND CLIMATE.

IF THE DEFENDANT HAD ACTUAL OR CONSTRUCTIVE NOTICE OF A DEFECT IN THE STREET [SIDEWALK] PRIOR TO THE PLAINTIFF’S INJURY, THE DEFENDANT IS RESPONSIBLE FOR PLAINTIFF’S INJURY.  THE DEFENDANT MAY BE DETERMINED TO HAVE CONSTRUCTIVE NOTICE OF THE DEFECT IF IT HAS EXISTED FOR SUCH A LENGTH OF TIME THAT IT SHOULD HAVE BEEN DISCOVERED AND FIXED IF THE DEFENDANT HAD EXERCISED REASONABLE CARE.  ADDITIONALLY, THE DEFENDANT MAY BE CONSIDERED TO HAVE CONSTRUCTIVE NOTICE OF THE DEFECTS IF IT HAS FAILED TO ANTICIPATE THE DEFECTS AND TO MAKE SUFFICIENTLY FREQUENT AND CAREFUL INSPECTIONS TO DISCOVER THEM.

IF YOU FIND THAT THE DEFENDANT FAILED TO KEEP THE STREET [SIDEWALKS] REASONABLY SAFE, THE DEFENDANT WOULD BE RESPONSIBLE FOR ANY INJURIES THE PLAINTIFF SUFFERED AS THE RESULT OF THIS FAILURE.

[A MUNICIPALITY IS RESPONSIBLE FOR A DEFECT IN A SIDEWALK WHEN THE CITY ASSUMES THE DUTY TO MAINTAIN A SIDEWALK OWNED BY THE DEPARTMENT OF HIGHWAYS.
]


PROXIMATE CAUSE

FINALLY, THE PLAINTIFF MUST PROVE THAT THE DEFENDANT’S NEGLIGENCE PROXIMATELY CAUSED THE PLAINTIFF’S INJURY.

PROXIMATE CAUSE IS SOMETHING THAT PRODUCES A NATURAL CHAIN OF EVENTS WHICH, IN THE END, BRINGS ABOUT THE INJURY.
  IT IS THE DIRECT CAUSE OF THE INJURY.

TO PROVE THAT THE DEFENDANT’S NEGLIGENCE PROXIMATELY CAUSED THE PLAINTIFF’S INJURY, THE PLAINTIFF MUST FIRST PROVE CAUSATION IN FACT.  THIS IS PROVEN BY SHOWING THAT THE INJURY WOULD NOT HAVE OCCURRED BUT FOR THE DEFENDANT’S NEGLIGENCE.

THE PLAINTIFF MUST ALSO PROVE LEGAL CAUSE.  LEGAL CAUSE IS PROVEN BY SHOWING THAT THE INJURY WAS FORESEEABLE.  THIS MEANS THAT THE INJURY OCCURRED AS A NATURAL AND PROBABLE CONSEQUENCE OF THE DEFENDANT’S NEGLIGENCE.  THE PLAINTIFF MUST PROVE THAT SOME INJURY FROM THE DEFENDANT’S NEGLIGENCE WAS FORESEEABLE, BUT DOES NOT HAVE TO PROVE THAT THE PARTICULAR INJURY THAT OCCURRED WAS FORESEEABLE.  HOWEVER, THE DEFENDANT CANNOT BE HELD RESPONSIBLE FOR THINGS WHICH COULD NOT BE EXPECTED TO HAPPEN.

PROXIMATE CAUSE DOES NOT MEAN THE ONLY CAUSE.  THE DEFENDANT’S ACT CAN BE A PROXIMATE CAUSE OF THE PLAINTIFF’S INJURY IF IT WAS AT LEAST ONE OF THE DIRECT, CONCURRING CAUSES OF THE INJURY.
 

IT IS NOT REQUIRED THAT THE EXACT MANNER IN WHICH THE INJURY OCCURRED WAS FORESEEABLE.  IT IS ENOUGH IF THERE WAS A REASONABLE GENERAL RANGE OF GREATER THAN ORDINARY DANGER OF INJURY AND THAT THE INJURY SUFFERED BY THE PLAINTIFF WAS WITHIN THIS RANGE.

CHAPTER TEN - BREACH OF CONTRACT

IN THIS CASE, THE PLAINTIFF CLAIMS THAT THE DEFENDANT BREACHED A CONTRACT THAT EXISTED BETWEEN THE PARTIES.  IN ORDER TO RECOVER FOR A BREACH OF CONTRACT, THE PLAINTIFF MUST PROVE THE CLAIM BY A PREPONDERANCE, OR GREATER WEIGHT, OF THE EVIDENCE.


EXISTENCE OF CONTRACT

THE FIRST THING THAT THE PLAINTIFF MUST PROVE BY A PREPONDERANCE, OR GREATER WEIGHT, OF THE EVIDENCE IS THAT THE PARTIES ENTERED INTO A BINDING CONTRACT.


DEFINITION OF CONTRACT

A CONTRACT IS AN AGREEMENT ENTERED INTO BY TWO OR MORE PARTIES IN WHICH EACH PARTY AGREES TO PERFORM, OR NOT TO PERFORM, CERTAIN ACTS.  IT MAY BE SHOWN BY WORDS, WRITTEN OR ORAL, OR BY CONDUCT.
  HOWEVER, A CONTRACT IS MORE THAN THE MERE EXCHANGE OF PROMISES.  FOR THE AGREEMENT TO BE CONSIDERED A CONTRACT, THE PARTIES MUST HAVE INTENDED TO ENTER INTO A CONTRACT AND MUST HAVE REACHED A MUTUAL UNDERSTANDING OF THE TERMS OF THAT CONTRACT.  THIS IS SOMETIMES CALLED A MEETING OF THE MINDS.  THE PARTIES MUST INTEND TO BE MUTUALLY BOUND BY THE AGREEMENT.


GUARANTY

A GUARANTY IS A PROMISE TO PAY A DEBT IF THE PARTY WHO OWES THE DEBT FAILS TO MAKE PAYMENT.
  A GUARANTY IS A CONTRACT AND IS TO BE INTERPRETED BY THE RULES OF CONSTRUCTION FOR CONTRACTS.


OFFER AND ACCEPTANCE

TO MAKE A CONTRACT THERE MUST BE AN OFFER AND AN ACCEPTANCE.
  AN OFFER IS A PROPOSAL WHICH IS DEFINITE AND CERTAIN IN ITS TERMS.  THE OFFER MUST BE COMMUNICATED TO THE OTHER PARTY.  THE MERE INTENTION TO DO AN ACT IS NOT AN OFFER.  IN ADDITION, PRELIMINARY NEGOTIATIONS ARE NOT OFFERS.  AN OFFER MAY BE WITHDRAWN AT ANY TIME BEFORE IT IS ACCEPTED.

IF YOU FIND THAT AN OFFER WAS MADE, YOU MUST NEXT DECIDE WHETHER THE OFFER WAS ACCEPTED.  AN OFFER CAN ONLY BE ACCEPTED BY THE PERSON TO WHOM IT WAS MADE.  THE ACCEPTANCE MUST BE COMMUNICATED TO THE PERSON WHO MADE THE OFFER.  UNLESS THE OFFER SPECIFICALLY STATES THAT THE ACCEPTANCE MUST BE MADE AT A CERTAIN PLACE OR TIME OR IN A CERTAIN WAY, AN OFFER MAY BE ACCEPTED IN ANY WAY WHICH LETS THE PERSON MAKING THE OFFER KNOW THAT THE OFFER IS ACCEPTED.  AN ACCEPTANCE DOES NOT HAVE TO BE EXPRESSED.  IT MAY BE INFERRED FROM THE ACTS OR CONDUCT OF THE PARTY ACCEPTING THE OFFER.  HOWEVER, THERE MUST BE SOME EXPRESSION OF THE INTENT TO ACCEPT THE OFFER EITHER BY WORDS, SIGNING, OR SOME ACT COMMUNICATED TO THE PERSON MAKING THE OFFER OR THAT PERSON’S AGENT.  [IN ORDER TO HAVE A VALID CONTRACT, IT IS NOT ALWAYS NECESSARY THAT IT IS SIGNED BY BOTH PARTIES.  IT MAY BE SUFFICIENT IF IT IS SIGNED BY ONE PARTY AND ACCEPTED AND ACTED ON BY THE OTHER PARTY.
]  IF YOU FIND THAT OFFER WAS REJECTED OR WAS NOT ACCEPTED, THEN THERE WAS NO CONTRACT, AND YOU MUST RETURN A VERDICT FOR THE DEFENDANT.


REJECTION

THE PERSON WHO RECEIVES THE 

OFFER MAY CHOOSE TO REJECT IT BY WORDS OR ACTS WHICH INDICATE THAT THE OFFER HAS BEEN REJECTED.


MODIFICATION

IF THE PERSON WHO RECEIVES THE OFFER REQUESTS ANY CHANGES TO THE OFFER BEFORE IT WILL BE ACCEPTED, THIS IS A REJECTION OF THE ORIGINAL OFFER.


COUNTEROFFER

IF A COUNTEROFFER IS MADE, THIS IS A REJECTION OF THE ORIGINAL OFFER.  HOWEVER, MERELY ASKING WHETHER THE PERSON MAKING THE OFFER WOULD CHANGE THE TERMS OF THE OFFER IS NOT A REJECTION.


CONDITIONAL ACCEPTANCE

IF AN ACCEPTANCE IS MADE WITH A CONDITION ATTACHED TO IT, THIS IS A REJECTION OF THE ORIGINAL OFFER.  IN OTHER WORDS IF THE PERSON SAYS THE OFFER WILL BE ACCEPTED IF SOMETHING ELSE IS DONE BY THE PERSON MAKING THE OFFER, THIS IS NOT AN ACCEPTANCE OF THE ORIGINAL OFFER.


CONSIDERATION

IN ADDITION, EACH PARTY TO THE CONTRACT MUST GIVE SOME VALUABLE CONSIDERATION TO THE OTHER.  THIS MEANS THAT THERE MUST BE SOMETHING THAT BENEFITS EACH PARTY.

CONSIDERATION MAY BE SOME RIGHT, INTEREST, OR BENEFIT GIVEN TO A PARTY.  IT MAY ALSO BE THE FAILURE TO DO AN ACT, A LOSS, OR A RESPONSIBILITY WHICH IS UNDERTAKEN BY A PARTY.  CONSIDERATION MAY BE MONEY, AN ACT, A SERVICE, OR A PROMISE TO DO SOMETHING OR NOT TO DO SOMETHING IN THE FUTURE.
  MUTUAL PROMISES MAY CONSTITUTE CONSIDERATION.

FOR EXAMPLE, IF I BUY A LOAF OF BREAD FROM A GROCERY STORE, THE CONSIDERATION THE GROCERY STORE GIVES TO ME IS THE BREAD.  THE CONSIDERATION I GIVE TO THE GROCERY STORE IS THE MONEY I GIVE FOR THE BREAD.

IN MAKING YOUR DECISION AS TO WHETHER A VALID CONTRACT EXISTS, YOU SHOULD ONLY BE CONCERNED WITH WHETHER THERE WAS ANY CONSIDERATION, NOT THE VALUE OF THE CONSIDERATION.  YOU SHOULD NOT WEIGH THE VALUE OF THE CONSIDERATION GIVEN BY ONE PARTY AGAINST THE VALUE OF THE OTHER PARTY’S CONSIDERATION.  YOU ARE TO DECIDE ONLY WHETHER THERE WAS CONSIDERATION TO SUPPORT THE AGREEMENT, NOT WHETHER THE AGREEMENT WAS A GOOD ONE.


ORAL CONTRACTS

IF THE CONTRACT IS AN ORAL CONTRACT, THE PLAINTIFF IS NOT REQUIRED TO PROVE THE EXACT WORDS OF THE OFFER AND ACCEPTANCE.  IT IS ENOUGH IF THE WORDS, DEEDS, ACTS, OR SILENCE OF THE PARTIES SHOW AN INTENTION TO MAKE A CONTRACT.


BREACH

NEXT, THE PLAINTIFF MUST SHOW BY A PREPONDERANCE, OR GREATER WEIGHT, OF THE EVIDENCE THAT THE DEFENDANT UNJUSTIFIABLY BREACHED THE CONTRACT.  THE WORD BREACH MEANS THE FAILURE, WITHOUT LEGAL EXCUSE, TO PERFORM ANY PROMISE THAT FORMS THE WHOLE OR A PART OF THE CONTRACT.  THIS INCLUDES THE REFUSAL OF A PARTY TO RECOGNIZE THE EXISTENCE OF THE CONTRACT OR THE DOING OF SOMETHING INCONSISTENT WITH THE EXISTENCE OF THE CONTRACT.  A PARTY BREACHES A CONTRACT WHEN THAT PARTY DOES NOT PERFORM AS AGREED UNDER THE CONTRACT BY FAILING TO CARRY OUT A TERM, PROMISE, OR CONDITION OF THE CONTRACT.


REPUDIATION

THE PLAINTIFF CLAIMS THAT THE DEFENDANT BREACHED THE CONTRACT BY REFUSING TO ACKNOWLEDGE THE CONTRACT AS A VALID AGREEMENT.  THIS IS CALLED REPUDIATION.  THE PLAINTIFF MUST FIRST SHOW THAT THERE WAS A VALID CONTRACT.  THEN, THE PLAINTIFF MUST SHOW THAT THE DEFENDANT REJECTED THE CONTRACT.

THE ABSOLUTE REJECTION OF A VALID CONTRACT IS A BREACH OF THE CONTRACT.
  IF THE DEFENDANT REFUSES TO RECOGNIZE THE EXISTENCE OF THE CONTRACT OR DOES SOMETHING INCONSISTENT WITH THE EXISTENCE OF THE CONTRACT, THE DEFENDANT MAY BE FOUND TO HAVE BREACHED THE CONTRACT IF IT HAPPENS AFTER THE TIME THE CONTRACT WAS TO HAVE BEEN PERFORMED.

REPUDIATION OF A CONTRACT WHICH HAS EXPIRED IS NOT A BREACH OF CONTRACT.

IF YOU FIND THAT A VALID CONTRACT EXISTED AND THAT THE DEFENDANT REJECTED THE CONTRACT, YOU SHOULD RETURN A VERDICT FOR THE PLAINTIFF.


PREVENTION OF PERFORMANCE

THE [DEFENDANT/PLAINTIFF] CONTENDS THAT THE [PLAINTIFF/DEFENDANT] PREVENTED HIM [HER] FROM PERFORMING THE REQUIREMENTS OF THE CONTRACT.  WHEN TWO PARTIES MAKE A CONTRACT, EACH ONE IS REQUIRED TO ALLOW THE OTHER TO PERFORM THEIR PART OF THE CONTRACT WITHOUT INTERFERENCE.  EACH PARTY MUST REASONABLY AVOID ANY ACTION WHICH WOULD EFFECTIVELY PREVENT THE OTHER PARTY FROM DOING WHAT WAS AGREED ON IN THE CONTRACT.

IF YOU FIND THAT THE [PLAINTIFF/DEFENDANT] PREVENTED THE [DEFENDANT/PLAINTIFF] FROM PERFORMING THE REQUIREMENTS OF THE CONTRACT, YOU SHOULD RETURN A VERDICT FOR THE [DEFENDANT/PLAINTIFF].

[IF YOU FIND THAT THE PLAINTIFF REFUSED TO ALLOW THE DEFENDANT TO COMPLETE THE WORK REQUIRED BY THE CONTRACT, THE PLAINTIFF CANNOT RECOVER FOR THE COSTS INCURRED TO HAVE THE WORK COMPLETED BY ANOTHER.
]


PLAINTIFF’S FAILURE TO PERFORM

THE DEFENDANT CLAIMS THAT THE PLAINTIFF FAILED TO PERFORM HIS [HER] DUTIES UNDER THE CONTRACT AND THAT, THEREFORE, THE DEFENDANT WAS JUSTIFIED IN REFUSING TO PERFORM HIS [HER] DUTIES UNDER THE CONTRACT.

IN ORDER TO RECOVER DAMAGES FROM THE DEFENDANT FOR A BREACH OF CONTRACT, THE PLAINTIFF MUST SHOW THAT HE [SHE] DID THE ACTS HE [SHE] PROMISED TO DO UNDER THE CONTRACT.  IF YOU FIND THAT THE PLAINTIFF FAILED TO PERFORM HIS [HER] DUTIES UNDER THE CONTRACT, YOU SHOULD RETURN A VERDICT FOR THE DEFENDANT.


WAIVER OF BREACH

THE DEFENDANT CLAIMS THAT, EVEN IF THERE WAS A BREACH OF CONTRACT, THE PLAINTIFF WAIVED THE RIGHT TO ENFORCE THE CONTRACT BY ACTIONS TAKEN AFTER THE ALLEGED BREACH OF CONTRACT.  WHEN A PERSON WAIVES A RIGHT IT MEANS THAT THE PERSON INTENTIONALLY AND VOLUNTARILY GIVES UP THAT RIGHT WITH KNOWLEDGE OF ALL OF THE RELEVANT FACTS.  ONCE A BREACH OF CONTRACT OCCURS, THE PLAINTIFF MUST ENFORCE HIS [HER] RIGHTS UNDER THE CONTRACT OR LOSE THEM.
  IF YOU FIND THAT THE PLAINTIFF ACTED IN A MANNER WHICH MADE THE DEFENDANT BELIEVE THAT THE PLAINTIFF GAVE UP THE RIGHT TO PROSECUTE THE BREACH OF CONTRACT, YOU SHOULD RETURN A VERDICT FOR THE DEFENDANT.


WAIVER OF PERFORMANCE

THE DEFENDANT CLAIMS THAT THE PARTIES WAIVED PERFORMANCE OF THE CONTRACT.  PARTIES TO A CONTRACT MAY AGREE TO WAIVE PERFORMANCE REQUIREMENTS AND TO SUSPEND THE CONTRACT.  IN THAT CASE, NEITHER PARTY IS REQUIRED TO PERFORM WHAT IS REQUIRED UNDER THE CONTRACT.  WHEN A PERSON WAIVES A RIGHT IT MEANS THAT THE PERSON INTENTIONALLY AND VOLUNTARILY GIVES UP THAT RIGHT WITH KNOWLEDGE OF ALL OF THE RELEVANT FACTS.  IF YOU FIND THAT THE DEFENDANT HAS SHOWN BY  A PREPONDERANCE, OR GREATER WEIGHT, OF THE EVIDENCE THAT THE PARTIES INTENDED TO GIVE UP THEIR RIGHTS UNDER THE CONTRACT AFTER THEY KNEW ALL OF THE RELEVANT FACTS, THEN YOU SHOULD RETURN A VERDICT FOR THE DEFENDANT.


WAIVER OF NONPERFORMANCE

WHERE THE DEFENDANT HAS NOT FULLY PERFORMED THE REQUIREMENTS OF THE CONTRACT, THE PLAINTIFF MAY GIVE UP THE LACK OF PERFORMANCE BY ACCEPTING THE WORK DONE BY THE DEFENDANT.


DAMAGES

FINALLY, THE PLAINTIFF MUST PROVE BY A PREPONDERANCE, OR GREATER WEIGHT, OF THE EVIDENCE THAT THE PLAINTIFF SUFFERED DAMAGES WHICH WERE PROXIMATELY CAUSED BY THE DEFENDANT’S BREACH OF THE CONTRACT.  THE PLAINTIFF MUST PROVE DAMAGES BY THE PREPONDERANCE, OR GREATER WEIGHT, OF THE EVIDENCE.  THIS DOES NOT MEAN THAT THE PLAINTIFF MUST PROVE DAMAGES TO A MATHEMATICAL CERTAINTY
 OR PRODUCE EVIDENCE OF THE EXACT AMOUNT OF DAMAGES SUFFERED.
  HOWEVER, THE AMOUNT OF DAMAGES CANNOT BE LEFT TO GUESSWORK OR SPECULATION.
  INSTEAD, THE EVIDENCE PRESENTED BY THE PLAINTIFF MUST BE ENOUGH TO ALLOW YOU TO DETERMINE THE AMOUNT OF DAMAGES WITH REASONABLE CERTAINTY AND ACCURACY.

DAMAGES FOR BREACH OF CONTRACT ARE THOSE THAT MAY FAIRLY AND REASONABLY BE CONSIDERED TO ARISE NATURALLY FROM THE BREACH OF CONTRACT ITSELF, OR THOSE THAT MAY BE REASONABLY SUPPOSED TO HAVE BEEN IN THE MINDS OF THE PARTIES AT THE TIME THE CONTRACT WAS MADE.  

THE PLAINTIFF MAY NOT RECOVER DAMAGES FOR BREACH OF CONTRACT UNLESS THE PLAINTIFF SHOWS THAT HE [SHE] HAS PERFORMED HIS [HER] PART OF THE CONTRACT, OR AT LEAST WAS ABLE, READY, AND WILLING TO PERFORM AT THE APPROPRIATE TIME.


ACTUAL DAMAGES

ACTUAL DAMAGES ARE DAMAGES TO COMPENSATE THE PLAINTIFF AND PUT HIM [HER], AS CLOSELY AS POSSIBLE, IN THE SAME POSITION HE [SHE] WAS IN BEFORE THE BREACH OF CONTRACT.
  IN OTHER WORDS, ACTUAL DAMAGES ARE THE ACTUAL LOSSES AND EXPENSES WHICH THE PLAINTIFF HAS SUFFERED BECAUSE THE DEFENDANT BREACHED THE CONTRACT.
 GENERALLY, ACTUAL DAMAGES ARE THE OUT-OF-POCKET COSTS ACTUALLY PAID BY THE PLAINTIFF AS A RESULT OF THE BREACH OF CONTRACT AND THE GAIN ABOVE THE COSTS THAT WOULD HAVE BEEN REALIZED IF THE CONTRACT HAD BEEN PERFORMED.


DUTY TO MITIGATE DAMAGES

THE PLAINTIFF HAS THE DUTY TO MINIMIZE THE DAMAGES CAUSED BY THE DEFENDANT’S BREACH OF CONTRACT.  THE TEST IS WHETHER THE PLAINTIFF HAS DONE WHAT AN ORDINARILY PRUDENT PERSON WOULD HAVE DONE UNDER LIKE CIRCUMSTANCES.
  IF THE PLAINTIFF HAS USED REASONABLE CARE TO REDUCE THE LOSSES, THE PLAINTIFF MAY RECOVER THE FULL AMOUNT.  IF THE PLAINTIFF HAS NOT DONE SO, THEN YOU WOULD REDUCE THE DAMAGES ACCORDINGLY.


NOVATION

A NOVATION IS AN AGREEMENT BETWEEN ALL PARTIES CONCERNED FOR THE SUBSTITUTION OF A NEW OBLIGATION BETWEEN THE PARTIES WITH THE INTENT TO END THE OLD OBLIGATION.  THE PARTY ALLEGING A NOVATION HAS THE BURDEN OF PROVING THAT A NOVATION OCCURRED.


SPECIFIC PERFORMANCE

THE PLAINTIFF IN THIS CASE IS SEEKING SPECIFIC PERFORMANCE OF THE CONTRACT BETWEEN THE PARTIES.  IN ORDER TO BE ENTITLED TO SPECIFIC PERFORMANCE, THE PLAINTIFF MUST FIRST SHOW THAT THERE IS A VALID CONTRACT BETWEEN THE PARTIES.  NEXT, THE PLAINTIFF MUST SHOW THAT THE CONTRACT HAS BEEN PARTIALLY COMPLETED BY THE PLAINTIFF WITH THE DEFENDANT’S APPROVAL.  FINALLY, THE PLAINTIFF MUST SHOW THAT HE [SHE] HAS EITHER PERFORMED, OR HAS BEEN AND STILL IS ABLE AND WILLING TO PERFORM, HIS [HER] PART OF THE CONTRACT.
  THE PLAINTIFF MUST ALSO SHOW THAT THE CONTRACT EXPRESSES THE TRUE INTENT OF THE PARTIES AND IS FAIR, JUST, AND EQUITABLE.


INTENTION OF THE PARTIES

IN INTERPRETING CONTRACTS, YOU MUST DETERMINE THE INTENTION OF THE PARTIES AND PUT THOSE INTENTIONS INTO EFFECT.
  IN DOING THIS, YOU MUST CONSIDER ONLY THE OUTWARD EXPRESSIONS OF THE PARTIES.  YOU CANNOT CONSIDER ANY UNDISCLOSED OR SECRET INTENTIONS OF THE PARTIES.

CONTRACTS SHOULD BE LIBERALLY CONSTRUED TO CARRY OUT THE INTENTIONS OF THE PARTIES.  IT IS THE SUBSTANCE OF THE AGREEMENT, NOT THE FORM, WHICH MUST CONTROL THE CONSTRUCTION OF THE CONTRACT.  WHEN YOU ARE INTERPRETING A CONTRACT, YOU ARE NOT LIMITED TO THE LITERAL MEANING OF ANY TERM OF THE CONTRACT IF YOU DECIDE THAT THE LITERAL MEANING WOULD DEFEAT THE PARTIES’ TRUE INTENTIONS.  THE CONTRACT IS TO BE CONSIDERED BY LOOKING AT ITS SUBJECT MATTER, NATURE, AND PURPOSE.  WHEN YOU HAVE DETERMINED THE GENERAL PURPOSE OF THE CONTRACT, YOU SHOULD LOOK AT THE LANGUAGE OF THE CONTRACT IN LIGHT OF ITS PURPOSE.


WRITTEN CONTRACT

WHEN THE CONTRACT IS IN WRITING, YOU MUST DETERMINE THE INTENTION OF THE PARTIES PRIMARILY FROM THE CONTENTS OF THE WRITTEN DOCUMENT ITSELF.  THE INTENTION OF THE PARTIES MUST BE DETERMINED FROM THE ENTIRE AGREEMENT AND NOT FROM ANY PARTICULAR CLAUSE OR PROVISION.
  WHEN THE WRITTEN CONTRACT IS CLEAR, ITS MEANING MUST BE DETERMINED BY THE CONTENTS OF THE DOCUMENT ALONE.

IF THE CIRCUMSTANCES WARRANT, TERMS WHICH DO NOT CONTRADICT THE WRITTEN LANGUAGE OF THE CONTRACT MAY BE IMPLIED IN ORDER TO CARRY OUT THE INTENTIONS OF THE PARTIES.


REASONABLENESS OF CONSTRUCTION

IF A TERM OF THE CONTRACT COULD BE GIVEN TWO MEANINGS, AND ONE OF THESE MEANINGS WOULD MAKE THE CONTRACT UNUSUAL AND EXTRAORDINARY WHILE THE OTHER WOULD MAKE THE CONTRACT REASONABLE AND FAIR, YOU MUST CONSTRUE THE TERM TO MAKE THE CONTRACT REASONABLE AND FAIR.


DUTY TO READ CONTRACT

A PARTY TO A CONTRACT HAS A DUTY TO READ IT AND LEARN ITS CONTENTS BEFORE SIGNING IT.  A PARTY CANNOT COMPLAIN OF MISREPRESENTATION IN THE CONTENTS OF A CONTRACT IF THE TRUTH COULD HAVE BEEN DISCOVERED BY READING THE CONTRACT, UNLESS THE PARTY IS IGNORANT AND UNWARY.  EDUCATION, BUSINESS EXPERIENCE, AND INTELLIGENCE ARE ALL CONSIDERED IN DETERMINING WHETHER A PARTY MAY BE CONSIDERED IGNORANT AND UNWARY SO AS TO EXCUSE A FAILURE TO READ THE CONTRACT.

CONSTRUCTION AGAINST PARTY PREPARING CONTRACT

WHERE A TERM OF A CONTRACT CAN BE GIVEN MORE THAN ONE MEANING, YOU SHOULD USE THE MEANING LEAST FAVORABLE TO THE PARTY WHO PREPARED THE CONTRACT.


AMBIGUITY

WHERE THE LANGUAGE OF THE CONTRACT HAS MORE THAN ONE MEANING, YOU MAY CONSIDER THE CIRCUMSTANCES SURROUNDING THE MAKING OF THE CONTRACT TO HELP YOU DETERMINE THE REAL INTENTION OF THE PARTIES.  HOWEVER, YOU MAY NOT USE THESE CIRCUMSTANCES TO GIVE THE CONTRACT A MEANING WHICH IS NOT APPARENT ON ITS FACE.


CONFLICTING CLAUSES

WHERE TWO CLAUSES OF A CONTRACT ARE IN CONFLICT, YOU SHOULD ACCEPT THE ONE WHICH IS STATED FIRST AND REJECT THE ONE STATED SECOND IF YOU FIND THAT THE FIRST CLAUSE IS IN HARMONY WITH THE REST OF THE CONTRACT.


EXISTING LAW AS PART OF EVERY CONTRACT

EVERY CONTRACT IS SUBJECT TO ALL OF THE STATE LAW WHICH CAN BE APPLIED TO THE CONTRACT.  IN OTHER WORDS, THE LAW BECOMES A PART OF THE CONTRACT WHETHER THE CONTRACT STATES SO OR NOT.  THIS IS BECAUSE EVERYONE IS PRESUMED TO KNOW THE LAW.


TIME FOR PERFORMANCE OF CONTRACT

WHERE A CONTRACT FIXES NO TIME FOR PERFORMANCE, IT IS UNDERSTOOD THAT THE CONTRACT WILL BE PERFORMED IN A REASONABLE TIME.

IF THERE IS A TIME SPECIFIED FOR PERFORMANCE OF THE CONTRACT, IT MUST BE PERFORMED WITHIN THE TIME SPECIFIED.  HOWEVER, THE FACT THAT A CONTRACT CONTAINS A PROVISION FOR PERFORMANCE BY A CERTAIN TIME DOES NOT MEAN THAT IT MUST BE PERFORMED WITHIN THAT TIME PERIOD UNLESS THE PARTIES INTENDED FOR TIME TO BE OF THE ESSENCE.  AN INTENTION TO MAKE TIME OF THE ESSENCE MUST BE CLEAR.  IN DECIDING WHETHER TIME IS OF THE ESSENCE IN A CONTRACT, YOU SHOULD CONSIDER THE CONTRACT ITSELF ALONG WITH THE ACTIONS OF THE PARTIES AND THE CIRCUMSTANCES, CONDITIONS, AND PURPOSES OF THE PARTIES WITH REGARD TO THE CONTRACT.

WHERE TIME IS NOT ORIGINALLY OF THE ESSENCE IN THE CONTRACT, IT MADE BE MADE SO BY ONE PARTY GIVING NOTICE TO THE OTHER PARTY THAT THE PARTY WILL INSIST ON PERFORMANCE BY A CERTAIN DATE.  HOWEVER, THE TIME ALLOWED BY THE NOTICE MUST BE REASONABLE.  WHETHER THE TIME FOR PERFORMANCE IS REASONABLE IS A QUESTION FOR YOU TO DECIDE BASED ON THE CIRCUMSTANCES OF THIS PARTICULAR CASE.

THE PLAINTIFF CANNOT RECOVER FOR BREACH OF CONTRACT FOR THE DEFENDANT’S FAILURE TO TIMELY PERFORM THE CONTRACT IF THE REASON FOR THE DELAY WAS THE FAILURE OF THE PLAINTIFF TO FULLY PERFORM HIS [HER] DUTIES UNDER THE CONTRACT.


GOOD FAITH AND FAIR DEALING

THERE EXISTS IN EVERY CONTRACT AN UNSPOKEN, BUT LEGALLY ENFORCEABLE, PROMISE OF GOOD FAITH AND FAIR DEALING.


WORKMANLIKE MANNER

IN EVERY CONTRACT FOR WORK OR SERVICES, THERE IS AN UNSPOKEN, BUT LEGALLY ENFORCEABLE, OBLIGATION TO PERFORM THE AGREEMENT IN A WORKMANLIKE MANNER.
  THIS IS A DUTY TO PERFORM THE CONTRACT SKILLFULLY, CAREFULLY, AND DILIGENTLY.  THE WORK NEED NOT BE PERFORMED TO ABSOLUTE PERFECTION OR TO THE PERSONAL SATISFACTION OF EITHER PARTY, BUT IT MUST BE PERFORMED TO THE SATISFACTION OF THE CONTRACT.

THE SKILL REQUIRED OF A PERSON PROVIDING SERVICES IS THE SAME DEGREE OF SKILL, EFFICIENCY, AND KNOWLEDGE OF THOSE WITH ORDINARY SKILL, COMPETENCE, AND STANDING IN THE PARTICULAR TRADE, PROFESSION, OR BUSINESS IN WHICH THE PERSON IS WORKING.  IF YOU FIND THAT THE DEFENDANT FAILED TO PERFORM THE WORK IN A WORKMANLIKE MANNER, YOU MUST RETURN A VERDICT FOR THE PLAINTIFF FOR DAMAGES RESULTING FROM THE UNSKILLFUL AND UNWORKMANLIKE WORK.


BREACH OF EXPRESS WARRANTY

THE PLAINTIFF CLAIMS THAT THE CONTRACT BETWEEN THE PARTIES CONTAINED AN EXPRESS WARRANTY AND THAT THE DEFENDANT BREACHED THE WARRANTY.  A WARRANTY IS A PROMISE BY THE SELLER OF A PRODUCT THAT THE PRODUCT IS WHAT THE SELLER SAYS IT IS.  THE PLAINTIFF MUST PROVE BY THE PREPONDERANCE, OR GREATER WEIGHT, OF THE EVIDENCE THAT AN EXPRESS WARRANTY EXISTED AND WHAT THE TERMS OF THE WARRANTY WERE.
  AN EXPRESS WARRANTY MAY BE CREATED IN SEVERAL WAYS.

FIRST, AN AFFIRMATION OF FACT OR PROMISE, INCLUDING THOSE ON CONTAINERS OR LABELS, MADE BY THE DEFENDANT TO THE PLAINTIFF, DIRECTLY OR INDIRECTLY, WHICH RELATES TO THE PRODUCT AND BECOMES A PART OF THE BASIS FOR THE BARGAIN CREATES AN EXPRESS WARRANTY THAT THE PRODUCT IS WHAT IS PROMISED.

IN ADDITION, A DESCRIPTION OF THE PRODUCT WHICH IS MADE A PART OF THE BASIS OF THE BARGAIN CREATES AN EXPRESS WARRANTY THAT THE PRODUCT WILL CONFORM TO THE DESCRIPTION.

A SAMPLE OR MODEL WHICH IS MADE A PART OF THE BASIS OF THE BARGAIN ALSO CREATES AN EXPRESS WARRANTY THAT THE PRODUCT  WILL CONFORM TO THE SAMPLE OR MODEL.

IT IS NOT NECESSARY THAT THE DEFENDANT USE WORDS LIKE “WARRANT” OR “GUARANTEE” IN ORDER TO CREATE AN EXPRESS WARRANTY.  IN ADDITION, THE DEFENDANT DOES NOT HAVE TO HAVE A SPECIFIC INTENTION TO CREATE A WARRANTY.  HOWEVER, A MERE STATEMENT OF THE VALUE OF THE PRODUCT OR A STATEMENT WHICH IS ONLY THE DEFENDANT’S OPINION, BELIEF, JUDGMENT, ESTIMATE, OR RECOMMENDATION OF THE PRODUCT DOES NOT CREATE AN EXPRESS WARRANTY.

IN DETERMINING WHETHER A PARTICULAR STATEMENT WAS ONE OF FACT OR OPINION, YOU MAY CONSIDER THE CIRCUMSTANCES UNDER WHICH THE STATEMENT WAS MADE, THE MANNER IN WHICH THE STATEMENT WAS MADE, THE ORDINARY EFFECT OF THE WORDS USED, THE RELATIONSHIP OF THE PARTIES, AND THE SUBJECT MATTER OF THE STATEMENT.
  

IF YOU FIND THAT THERE WAS AN EXPRESS WARRANTY, YOU MUST THEN DECIDE WHETHER THE DEFENDANT BREACHED THE WARRANTY.  IN OTHER WORDS, YOU MUST DECIDE WHETHER THE PRODUCT WAS NOT WHAT THE DEFENDANT SAID IT WAS.

IF YOU FIND THAT THE DEFENDANT BREACHED THE EXPRESS WARRANTY, YOU MUST DECIDE WHAT DAMAGES THE PLAINTIFF SUFFERED.  THE MEASURE OF DAMAGES FOR BREACH OF AN EXPRESS WARRANTY IS THE DIFFERENCE BETWEEN THE VALUE OF THE PRODUCT AT THE TIME AND PLACE THAT THE PRODUCT WAS GIVEN AND THE VALUE THE PRODUCT WOULD HAVE HAD IF IT HAD BEEN AS THE DEFENDANT WARRANTED IT WOULD BE, UNLESS SPECIAL CIRCUMSTANCES SHOW PROXIMATE DAMAGES OF A DIFFERENT AMOUNT.


NOTICE OF BREACH OF WARRANTY

THE DEFENDANT IS NOT LIABLE FOR A BREACH OF A WARRANTY UNLESS THE PLAINTIFF GIVES THE DEFENDANT NOTICE OF THE BREACH WITHIN A REASONABLE TIME AFTER THE PLAINTIFF KNEW, OR SHOULD HAVE KNOWN, OF THE BREACH OF WARRANTY.  [NO NOTICE OF INJURY TO THE PERSON IN THE CASE OF CONSUMER GOODS IS REQUIRED.] WHAT A REASONABLE TIME IS DEPENDS ON THE CIRCUMSTANCES AND THE KIND OF PRODUCT INVOLVED.

NOTICE OF THE BREACH OF WARRANTY MAY BE ORAL OR IN WRITING AND NO SPECIFIC FORM IS REQUIRED.  THE NOTICE MUST SIMPLY INFORM THE DEFENDANT OF THE BREACH OF WARRANTY AND OF THE PLAINTIFF’S INTENTION TO SEEK DAMAGES FOR THE BREACH.  YOU MUST DECIDE WHETHER THE PLAINTIFF GAVE NOTICE TO THE DEFENDANT OF THE BREACH OF WARRANTY AND WHETHER THE NOTICE WAS GIVEN IN A REASONABLE TIME.


USE OF PRODUCT AFTER DEFECT IS KNOWN

IN AN ACTION FOR BREACH OF WARRANTY, THE PLAINTIFF MAY NOT RECOVER DAMAGES FOR INJURIES PROXIMATELY CAUSED BY THE PLAINTIFF’S USE OF THE PRODUCT AFTER HE KNEW, OR SHOULD HAVE KNOWN, OF THE DEFECT OR CONDITION CLAIMED TO BE A BREACH OF THE WARRANTY, UNLESS YOU FIND THAT A PERSON OF ORDINARY PRUDENCE WOULD HAVE USED THE PRODUCT EVEN THOUGH THE PERSON KNEW ABOUT THE DEFECT OR CONDITION.


MISUSE OF PRODUCT

THE PLAINTIFF MAY NOT RECOVER FOR BREACH OF WARRANTY WHERE, AT THE TIME OF THE INJURY, THE PLAINTIFF USED THE PRODUCT IN A WAY OR FOR A PURPOSE THAT IS ESSENTIALLY DIFFERENT FROM THAT CONTEMPLATED BY THE DEFENDANT.  YOU MUST DECIDE WHETHER, CONSIDERING ALL OF THE FACTS AND CIRCUMSTANCES, THE PLAINTIFF MISUSED THE PRODUCT.


IMPLIED WARRANTY

THE PLAINTIFF CLAIMS THAT THE DEFENDANT BREACHED AN IMPLIED WARRANTY.  A WARRANTY IS A PROMISE BY THE DEFENDANT THAT THE PRODUCT IS WHAT THE DEFENDANT SAYS IT IS.  AN IMPLIED WARRANTY IS ONE WHICH IS PRESUMED TO BE INCLUDED IN EVERY SALE WHETHER THE DEFENDANT ACTUALLY STATED THE PROMISE OR NOT.


IMPLIED WARRANTY OF MERCHANTABILITY

IF THE DEFENDANT NORMALLY SELLS A CERTAIN TYPE OF PRODUCT, THERE IS AN IMPLIED WARRANTY OF MERCHANTABILITY.  THIS MEANS THAT THE PRODUCT PASSES WITHOUT OBJECTION IN THE NORMAL TRADE OR BUSINESS UNDER THE CONTRACT DESCRIPTION; IS FIT FOR THE ORDINARY PURPOSES FOR WHICH THE PRODUCT IS USED; IS OF EVEN KIND, QUALITY, AND QUANTITY WITHIN EACH UNIT AND AMONG ALL UNITS INVOLVED; AND IS ADEQUATELY CONTAINED, PACKAGED, AND LABELED AS THE CONTRACT REQUIRES.

IMPLIED WARRANTY OF FITNESS FOR A PARTICULAR PURPOSE

IF THE DEFENDANT KNOWS OR HAS REASON TO KNOW OF THE PARTICULAR PURPOSE FOR WHICH THE PERSON BUYING THE PRODUCT REQUIRES THE PRODUCT AND THE BUYER RELIES ON THE DEFENDANT’S SKILL OR JUDGMENT TO SELECT A PRODUCT SUITABLE FOR THIS PURPOSE, THERE IS AN IMPLIED WARRANTY THAT THE PRODUCT WILL BE SUITABLE FOR THAT PURPOSE.  THIS WARRANTY COVERS THE PERSON WHO BUYS THE PRODUCT AS WELL AS ANY OTHER PERSON WHO IS EXPECTED TO USE THE PRODUCT.

IF YOU FIND THAT THE PRODUCT IS NOT FIT FOR THE BUYER’S PARTICULAR PURPOSE BECAUSE THAT USE IS, OR IS LIKELY TO BE, DANGEROUS DUE TO A DEFECT IN DESIGN, A DEFECT IN MANUFACTURING, OR THE LACK OF AN ADEQUATE WARNING, YOU SHOULD FIND THAT THE DEFENDANT BREACHED THE IMPLIED WARRANTY OF FITNESS FOR A PARTICULAR PURPOSE.  YOU MUST THEN DETERMINE THE DAMAGES WHICH WERE DIRECTLY AND PROXIMATELY CAUSED BY THE BREACH OF THE WARRANTY.

IMPLIED WARRANTY BY COURSE OF DEALING OR USAGE OF THE TRADE

AN IMPLIED WARRANTY THAT THE PRODUCT WILL BE OF A PARTICULAR QUALITY OR FIT FOR A PARTICULAR PURPOSE MAY BE IMPLIED FROM [THE COURSE OF DEALING BETWEEN THE SELLER AND THE BUYER.  A COURSE OF DEALING IS A SEQUENCE OF PREVIOUS CONDUCT BETWEEN THE PARTIES TO A PARTICULAR TRANSACTION WHICH MAY FAIRLY BE REGARDED AS ESTABLISHING A COMMON BASIS OF UNDERSTANDING FOR INTERPRETING THEIR IMPRESSIONS AND OTHER CONDUCT.]
 [BY USAGE OF THE TRADE.  USAGE OF THE TRADE IS ANY PRACTICE OR METHOD OF DEALING REGULARLY OBSERVED IN A PLACE, OCCUPATION, OR TRADE WHICH WOULD JUSTIFY AN EXPECTATION THAT IT WILL BE OBSERVED IN THE TRANSACTION IN QUESTION.]
 


EXCLUSION OF EXPRESS WARRANTIES

IF THE AGREEMENT BETWEEN THE PARTIES CONTAINS AN EXPRESS WARRANTY, WORDS WHICH DENY THE VALIDITY OF THE WARRANTY ARE OF NO EFFECT.  IN OTHER WORDS, IF YOU FIND THAT THE DEFENDANT MADE AN EXPRESS WARRANTY TO THE PLAINTIFF WHICH WAS A PART OF THE AGREEMENT, THE WARRANTY CANNOT BE EXCLUDED BY WORDS WHICH ATTEMPT TO DENY THE WARRANTY.

EXPRESS WARRANTY EXCLUDING IMPLIED WARRANTY

THE DEFENDANT CLAIMS THAT THERE WAS AN EXPRESS WARRANTY IN THE AGREEMENT WHICH EXCLUDED ANY IMPLIED WARRANTIES CLAIMED BY THE PLAINTIFF.  IF YOU FIND THAT THE DEFENDANT GAVE THE PLAINTIFF AN EXPRESS WARRANTY, YOU MUST THEN DECIDE WHETHER THE WARRANTY DID AWAY WITH THE [IMPLIED WARRANTY OF MERCHANTABILITY] [IMPLIED WARRANTY OF FITNESS FOR A PARTICULAR PURPOSE].

AN IMPLIED WARRANTY OF MERCHANTABILITY MAY BE EXCLUDED OR MODIFIED IF, AT THE TIME OF THE SALE, THE DEFENDANT SPECIFICALLY STATES THAT THE WARRANTY OF MERCHANTABILITY IS EXCLUDED OR MODIFIED.  IF THE EXCLUSION OR MODIFICATION IS IN WRITING, IT MUST BE CONSPICUOUS.

AN IMPLIED WARRANTY OF FITNESS FOR A PARTICULAR PURPOSE MAY ONLY BE EXCLUDED OR MODIFIED IN WRITING WITH A CONSPICUOUS NOTICE THAT THERE ARE NO WARRANTIES FOR A PARTICULAR PURPOSE OR NO WARRANTIES BEYOND ANY LIMITED EXPRESS WARRANTY.

IF YOU DECIDE THAT THE DEFENDANT HAS LIMITED LIABILITY BY AN EXPRESS WARRANTY, THEN YOU MUST FIND THAT THE DEFENDANT IS RESPONSIBLE ONLY FOR CIRCUMSTANCES COVERED BY THE EXPRESS WARRANTY.

IF, ON THE OTHER HAND, YOU DECIDE THAT THE DEFENDANT DID NOT GIVE THE PLAINTIFF AN EXPRESS WARRANTY OR THAT THE WARRANTY DID NOT EXCLUDE THE IMPLIED WARRANTY, THEN THE PLAINTIFF MUST SHOW THAT THE DEFENDANT BREACHED THE IMPLIED WARRANTY.  

IF YOU FIND THAT THE DEFENDANT BREACHED THE IMPLIED WARRANTY, THE PLAINTIFF WOULD BE ENTITLED TO DAMAGES RESULTING FROM THE BREACH OF THE IMPLIED WARRANTY.


AS IS

UNLESS THE CIRCUMSTANCES SHOW OTHERWISE, ALL IMPLIED WARRANTIES ARE EXCLUDED BY LANGUAGE LIKE “AS IS” OR “WITH ALL FAULTS” OR OTHER LANGUAGE WHICH, IN COMMON UNDERSTANDING, CALLS THE BUYER’S ATTENTION TO THE EXCLUSION OF WARRANTIES AND MAKES IT PLAIN THAT THERE ARE NO IMPLIED WARRANTIES.

EXCLUSION OR MODIFICATION OF WARRANTY BY COURSE OF DEALING OR USAGE OF THE TRADE

AN IMPLIED WARRANTY MAY BE EXCLUDED OR MODIFIED BY [A COURSE OF DEALING OR COURSE OF PERFORMANCE BETWEEN THE SELLER AND THE BUYER.  A COURSE OF DEALING IS A SEQUENCE OF PREVIOUS CONDUCT BETWEEN THE PARTIES TO A PARTICULAR TRANSACTION WHICH MAY FAIRLY BE REGARDED AS ESTABLISHING A COMMON BASIS OF UNDERSTANDING FOR INTERPRETING THEIR IMPRESSIONS AND OTHER CONDUCT ] [USAGE OF THE TRADE.  USAGE OF THE TRADE IS ANY PRACTICE OR METHOD OF DEALING REGULARLY OBSERVED IN A PLACE, OCCUPATION, OR TRADE WHICH WOULD JUSTIFY AN EXPECTATION THAT IT WILL BE OBSERVED IN THE TRANSACTION IN QUESTION.]

BREACH OF CONTRACT ACCOMPANIED BY A FRAUDULENT ACT

THE PLAINTIFF CLAIMS THAT THE BREACH OF CONTRACT IN THIS CASE WAS ACCOMPANIED BY A FRAUDULENT ACT BY THE DEFENDANT.  TO ESTABLISH A BREACH OF CONTRACT ACCOMPANIED BY A FRAUDULENT ACT, THE PLAINTIFF MUST FIRST SHOW THAT THE DEFENDANT BREACHED THE CONTRACT.  

NEXT, THE PLAINTIFF MUST SHOW THAT THE DEFENDANT HAD FRAUDULENT INTENT AS TO THE BREACH OF CONTRACT.  FRAUDULENT INTENT RELATING TO THE MAKING OF THE CONTRACT IS NOT SUFFICIENT.  THE FRAUDULENT INTENT IS USUALLY PROVEN BY EXAMINING THE CIRCUMSTANCES SURROUNDING THE BREACH OF CONTRACT.

FINALLY, THE PLAINTIFF MUST PROVE THAT THERE WAS A FRAUDULENT ACT ACCOMPANYING THE BREACH OF CONTRACT.  A FRAUDULENT ACT IS ANY ACT CHARACTERIZED BY DISHONESTY IN FACT, UNFAIR DEALING, OR THE UNLAWFUL TAKING OF ANOTHER PERSON’S PROPERTY INTENTIONALLY.  THE FRAUDULENT ACT MAY BE PRIOR TO, AT THE SAME TIME AS, OR AFTER THE BREACH OF CONTRACT.  HOWEVER, IT MUST BE CONNECTED WITH THE BREACH OF CONTRACT ITSELF.  THE FRAUDULENT ACT CANNOT BE TOO REMOTE IN TIME OR CHARACTER FROM THE BREACH OF CONTRACT.


RECOUPMENT

THE DEFENDANT CLAIMS THAT, EVEN IF HE [SHE] SHOULD BE REQUIRED TO PAY FOR THE PLAINTIFF’S INJURIES OR DAMAGES, HE [SHE] IS ENTITLED TO RECOUPMENT OF PART OF THE MONEY OWED TO THE PLAINTIFF.  RECOUPMENT IS THE RIGHT OF THE DEFENDANT TO CUT DOWN OR REDUCE THE CLAIM OF THE PLAINTIFF BECAUSE OF THE PLAINTIFF’S FAILURE TO COMPLY WITH SOME PROVISION OF THE CONTRACT SOUGHT TO BE ENFORCED OR VIOLATION OF SOME DUTY IN THE MAKING OR PERFORMANCE OF THE CONTRACT.  IF THE DEFENDANT HAS PROVEN A RIGHT TO A RECOUPMENT, THEN THE VERDICT FOR THE PLAINTIFF WOULD BE REDUCED BY THE COST TO REPAIR ANY DEFICIENCY IN THE WORK AGREED TO BE PERFORMED BY THE PARTIES.  RECOUPMENT IS ONLY ALLOWED WHERE THE PLAINTIFF’S DEFICIENCY AROSE OUT OF THE SAME TRANSACTION.

CHAPTER ELEVEN - INSURANCE CASES


FALSE REPRESENTATION

THE INSURANCE COMPANY CLAIMS THAT ___________________ MADE A FALSE STATEMENT OR REPRESENTATION IN ORDER TO OBTAIN THE INSURANCE POLICY.  THE INSURANCE COMPANY MUST PROVE THAT A FALSE STATEMENT OR REPRESENTATION WAS MADE BY CLEAR AND CONVINCING EVIDENCE.

THE INSURANCE COMPANY MUST FIRST PROVE THAT THE STATEMENTS MADE IN THE APPLICATION WERE UNTRUE.  NEXT, THE INSURANCE COMPANY MUST PROVE THAT THE APPLICANT KNEW THAT THE STATEMENTS WERE FALSE AND THAT THEY WERE MADE WITH THE INTENT TO DECEIVE AND DEFRAUD THE INSURANCE COMPANY.  FINALLY, THE INSURANCE COMPANY MUST PROVE THAT THE STATEMENTS WERE MATERIAL TO THE RISK AND WERE RELIED ON BY THE INSURANCE COMPANY IN DECIDING TO ISSUE THE POLICY.

IF YOU FIND THAT THE INSURANCE COMPANY HAS PROVEN THESE THINGS BY CLEAR AND CONVINCING EVIDENCE, YOU SHOULD FIND THAT THE POLICY IS VOID AND THAT THE INSURANCE COMPANY IS NOT REQUIRED TO PAY __________________ UNDER THE POLICY.


BAD FAITH REFUSAL TO PAY

THE PLAINTIFF CLAIMS THAT THE INSURANCE COMPANY REFUSED TO PAY UNDER THE INSURANCE POLICY IN BAD FAITH.  THE PLAINTIFF MUST PROVE BY A PREPONDERANCE, OR GREATER WEIGHT, OF THE EVIDENCE THAT THERE WAS A MUTUALLY BIDING CONTRACT OF INSURANCE BETWEEN THE PLAINTIFF AND THE INSURANCE COMPANY.

THE PLAINTIFF MUST ALSO PROVE THAT THE INSURANCE COMPANY REFUSED TO PAY BENEFITS DUE UNDER THE POLICY BECAUSE OF BAD FAITH OR UNREASONABLE ACTION, WHICH IS A VIOLATION OF THE IMPLIED COVENANT OF GOOD FAITH AND FAIR DEALING UNDER THE POLICY.  THE PLAINTIFF MUST PROVE THAT THERE WAS NO REASONABLE BASIS TO SUPPORT THE DECISION OF THE INSURANCE COMPANY TO DENY THE PLAINTIFF THE BENEFITS.  IF THERE IS ANY REASONABLE GROUND FOR CONTESTING THE PLAINTIFF’S CLAIM, THERE IS NO BAD FAITH.  IT IS NOT NECESSARILY BAD FAITH OR UNFAIR DEALING FOR THE INSURANCE COMPANY TO RESORT TO A COURT ACTION TO RESOLVE THE DISPUTE WITH THE PLAINTIFF.

FINALLY, THE PLAINTIFF MUST PROVE THAT HE [SHE] SUFFERED DAMAGES AS A RESULT OF THE INSURANCE COMPANY’S REFUSAL TO PAY.


THEFT OF AUTOMOBILE

THE PLAINTIFF CLAIMS THAT THE INSURANCE COMPANY MUST PAY THE PLAINTIFF UNDER AN INSURANCE POLICY FOR THE THEFT OF THE PLAINTIFF’S AUTOMOBILE.  IN ORDER TO RECOVER IN THIS CASE, THE PLAINTIFF MUST PROVE THAT THERE WAS A VALID INSURANCE POLICY WHICH INSURED AGAINST LOSSES CAUSED BY THEFT.  IN ADDITION, THE PLAINTIFF MUST PROVE THAT THERE WAS A LOSS CAUSED BY THE THEFT OF THE PLAINTIFF’S AUTOMOBILE.  FINALLY, THE PLAINTIFF MUST PROVE THAT HE [SHE] TIMELY FILED PROOF OF THE THEFT WITH THE INSURANCE COMPANY.

IF THE PLAINTIFF PROVES THESE ELEMENTS, THE BURDEN THEN SHIFTS TO THE INSURANCE COMPANY TO PROVE THAT THE PLAINTIFF VOLUNTARILY GAVE UP POSSESSION OR TITLE TO THE AUTOMOBILE.

AN INSURANCE POLICY, WHICH INSURES AGAINST THE THEFT OF AN AUTOMOBILE, COVERS A LOSS FROM LARCENY OF THE AUTOMOBILE.  LARCENY IS THE TAKING OF A MOTOR VEHICLE THAT BELONGS TO SOMEONE ELSE AGAINST THE WILL, OR WITHOUT THE CONSENT, OF THE OWNER, WITH THE INTENT TO PERMANENTLY DEPRIVE THE OWNER OF THE MOTOR VEHICLE.


LOSS FROM LIGHTENING

THE PLAINTIFF CLAIMS THAT THE INSURANCE COMPANY MUST PAY THE PLAINTIFF UNDER THE INSURANCE POLICY FOR DAMAGE CAUSED BY LIGHTENING.  IN ORDER TO RECOVER, THE PLAINTIFF MUST PROVE BY A PREPONDERANCE, OR GREATER WEIGHT, OF THE EVIDENCE THAT THERE WAS A VALID INSURANCE POLICY WHICH INSURED AGAINST LOSSES CAUSED BY LIGHTENING.  NEXT, THE PLAINTIFF MUST PROVE THAT HE [SHE] SUSTAINED A LOSS CAUSED BY LIGHTENING.  FINALLY, THE PLAINTIFF MUST PROVE THAT HE [SHE] TIMELY FILED PROVE OF THE LOSS WITH THE INSURANCE COMPANY.

IF THE PLAINTIFF PROVES THESE ELEMENTS, THE BURDEN THEN SHIFTS TO THE INSURANCE COMPANY TO PROVE BY A PREPONDERANCE, OR GREATER WEIGHT, OF THE EVIDENCE THAT THE LOSS WAS CAUSED BY SOMETHING EXCEPTED FROM COVERAGE UNDER THE INSURANCE POLICY.


LOSS FROM VANDALISM OR MALICIOUS MISCHIEF

THE PLAINTIFF CLAIMS THAT THE INSURANCE COMPANY MUST PAY THE PLAINTIFF FOR LOSS CAUSED BY VANDALISM OR MALICIOUS MISCHIEF.  IN ORDER TO RECOVER, THE PLAINTIFF MUST PROVE BY THE PREPONDERANCE, OR GREATER WEIGHT, OF THE EVIDENCE THAT THERE WAS A VALID INSURANCE POLICY WHICH INSURED AGAINST LOSS CAUSED BY VANDALISM OR MALICIOUS MISCHIEF.

NEXT, THE PLAINTIFF MUST PROVE THAT HE [SHE] SUSTAINED A LOSS CAUSED BY VANDALISM OR MALICIOUS MISCHIEF.  THE INSURANCE POLICY DEFINES VANDALISM OR MALICIOUS MISCHIEF AS FOLLOWS: [read definition from policy].  VANDALISM OR MALICIOUS MISCHIEF DOES NOT APPLY ONLY TO A HOSTILE OR WILFUL DESTRUCTION OF PROPERTY, BUT ALSO INCLUDES ANY UNUSUAL DESTRUCTION CAUSED BY THE DOING OF A WRONGFUL ACT.  THE LEGAL MALICE NECESSARY TO ESTABLISH VANDALISM WITHIN THE MEANING OF THE POLICY DOES NOT HAVE TO BE ILL WILL OR VINDICTIVENESS OF PURPOSE.  IT IS SUFFICIENT IF THE DESTRUCTION WAS IN CONSCIOUS OR INTENTIONAL DISREGARD OF THE RIGHTS OF ANOTHER.  MALICE MAY BE INFERRED FROM THE UNLAWFUL ACT ITSELF.  HOWEVER, THIS INFERENCE IS ONLY ONE IN FACT AND IS NOT CONCLUSIVE.  IT IS EVIDENCE WHICH SHOULD BE CONSIDERED ALONG WITH ALL OF THE OTHER EVIDENCE IN THE CASE AND GIVEN THE WEIGHT, IF ANY, THAT YOU DECIDE IT SHOULD RECEIVE.

FINALLY, THE PLAINTIFF MUST PROVE THAT HE [SHE] TIMELY FILED NOTICE OF THE LOSS WITH THE INSURANCE COMPANY.

IF THE PLAINTIFF PROVES THESE ELEMENTS, THEN THE BURDEN SHIFTS TO THE DEFENDANT TO PROVE BY A PREPONDERANCE, OR GREATER WEIGHT, OF THE EVIDENCE THAT THE LOSS WAS CAUSED BY SOMETHING EXCEPTED FROM COVERAGE UNDER THE POLICY.


SOUND HEALTH PROVISION

A PROVISION THAT AN INSURANCE POLICY WILL NOT TAKE EFFECT UNLESS, ON THE DATE OF ITS ISSUANCE, THE INSURED IS IN SOUND HEALTH IS VALID AND ENFORCEABLE.  A SOUND HEALTH PROVISION IS GENERALLY CONSIDERED A REQUIREMENT FOR THE INSURANCE COMPANY TO BE LIABLE UNDER THE POLICY.  THE ACTUAL, NOT MERELY THE APPARENT, HEALTH OF THE INSURED AT THE TIME THE POLICY IS ISSUED DETERMINES THE RIGHTS OF THE PARTIES UNDER A SOUND HEALTH CLAUSE.  THE TERM SOUND HEALTH MEANS THAT THE INSURED HAS NO GRAVE, IMPORTANT, OR SERIOUS DISEASE AND IS FREE FROM ANY AILMENT THAT SERIOUSLY AFFECTS THE GENERAL SOUNDNESS AND HEALTH OF THE INSURED.  THE ISSUE IN THIS CASE IS NOT GOOD OR BAD FAITH ON THE PART OF THE INSURED, BUT WHETHER OR NOT THE INSURED ACTUALLY WAS IN SOUND HEALTH WHEN THE POLICY WAS ISSUED.


EMERGENCY SITUATION DOCTRINE

UNDER THE EMERGENCY SITUATION DOCTRINE, A PERSON PERMITTED BY THE INSURED TO DRIVE THE INSURED’S AUTOMOBILE HAS THE IMPLIED PERMISSION OF THE INSURED TO ALLOW ANOTHER PERSON TO DRIVE THE INSURED’S AUTOMOBILE WHERE AN EMERGENCY SITUATION REQUIRES THE OTHER PERSON TO DRIVE.


SUICIDE

THE PLAINTIFF CLAIMS THAT THE DECEASED’S DEATH WAS AN ACCIDENT.  AN ACCIDENT IS AN UNEXPECTED HAPPENING OR EVENT WHICH OCCURS BY CHANCE AND SUDDENLY AND WAS NOT INTENDED OR DESIGNED BY THE DECEASED.

THE DEFENDANT CLAIMS THE DEFENSE OF SUICIDE.  UNDER THE INSURANCE POLICY, [read suicide provision of policy].  SUICIDE MEANS SELF-DESTRUCTION
 OR THE DELIBERATE TERMINATION OF ONE’S EXISTENCE.  IN OTHER WORDS, DEATH BY ONE’S OWN HAND.

THE DEFENDANT HAS THE BURDEN OF PROVING BY A PREPONDERANCE, OR GREATER WEIGHT, OF THE EVIDENCE THAT THE DEATH WAS A RESULT OF SUICIDE.


INTENTIONAL ACTS

THE DEFENDANT CLAIMS THAT THE [LOSS] [DAMAGE] [INJURY] SUFFERED BY THE PLAINTIFF WAS CAUSED INTENTIONALLY BY, OR AT THE DIRECTION OF, THE INSURED.  THE INSURANCE POLICY EXCLUDES COVERAGE FOR INTENTIONAL ACTS AS FOLLOWS: [read intentional acts provision of policy].

INTENTIONAL MEANS AN ACT CONSCIOUSLY AND KNOWINGLY DONE FOR THE PURPOSE OF CAUSING THE [LOSS] [DAMAGE] [INJURY].  THE ACT CAUSING THE [LOSS] [DAMAGE] [INJURY] MUST HAVE BEEN INTENTIONAL.  IN ADDITION, THE INSURED MUST HAVE INTENDED THAT THE ACT CAUSE THE TYPE OF [LOSS] [DAMAGE] [INJURY] WHICH RESULTED FROM THE ACT.

THE DEFENDANT MUST PROVE BY THE PREPONDERANCE, OR GREATER WEIGHT, OF THE EVIDENCE THAT THE [LOSS] [DAMAGE] [INJURY] WAS CAUSED INTENTIONALLY.


TOTAL DISABILITY

TOTAL DISABILITY DOES NOT MEAN ABSOLUTE HELPLESSNESS.  AN INSURED MAY RECOVER UNDER THE INSURANCE POLICY WHERE HE [SHE] IS UNABLE TO DO SUBSTANTIALLY ALL MATERIAL ACTS NECESSARY TO PERFORM HIS [HER] OCCUPATION IN THE CUSTOMARY MANNER.
 

OCCUPATION MEANS THE USUAL JOB OF THE INSURED OR ANY OTHER JOB WHICH IS REASONABLY CLOSE TO THE SAME WORK THE INSURED MIGHT FAIRLY BE EXPECTED TO GET BASED ON HIS [HER] CIRCUMSTANCES, TRAINING, APTITUDE, AND PHYSICAL AND MENTAL CAPABILITIES.

A PERSON IS TOTALLY DISABLED WHEN HE [SHE] CANNOT PERFORM WORK FOR WHICH HE [SHE] IS REASONABLY FITTED AND WHICH IS SIMILAR TO THE SAME WORK AND STANDARD OF LIVING WHICH HE [SHE] ENJOYED PRIOR TO THE INJURY.

CHAPTER TWELVE - PRODUCTS LIABILITY

THE PLAINTIFF CLAIMS THAT THE DEFENDANT’S PRODUCT INJURED THE PLAINTIFF AND THAT THE DEFENDANT SHOULD BE REQUIRED TO COMPENSATE THE PLAINTIFF FOR THE INJURIES.  THE DEFENDANT WOULD BE RESPONSIBLE FOR THE PLAINTIFF’S INJURIES IF THE PRODUCT WAS IN A DEFECTIVE, UNREASONABLY DANGEROUS CONDITION AT THE TIME IT LEFT THE DEFENDANT'S POSSESSION AND IT WAS USED THE WAY IT WAS INTENDED TO BE USED OR PUT TO A SPECIAL USE WHICH THE DEFENDANT KNEW ABOUT BEFOREHAND.


STRICT LIABILITY

THE PLAINTIFF CLAIMS THAT THE DEFENDANT SHOULD BE HELD STRICTLY LIABLE FOR THE PLAINTIFF’S INJURIES.  STRICT LIABILITY MEANS LIABILITY WITHOUT FAULT.  UNDER THE THEORY OF STRICT LIABILITY, EVEN IF THE DEFENDANT USED DUE CARE, THE DEFENDANT MAY BE RESPONSIBLE FOR THE PLAINTIFF’S INJURIES.  IN OTHER WORDS, IT DOES NOT MATTER WHETHER THE DEFENDANT WAS NEGLIGENT OR NOT NEGLIGENT.  IF THE PRODUCT WAS DEFECTIVE AND UNREASONABLY DANGEROUS WHEN IT LEFT THE DEFENDANT’S HANDS, THE DEFENDANT IS LIABLE EVEN IF ALL REASONABLE CARE WAS USED IN MAKING AND SELLING THE PRODUCT AND EVEN IF THE PLAINTIFF DID NOT BUY THE PRODUCT FROM THE DEFENDANT OR ENTER INTO ANY CONTRACT WITH THE DEFENDANT.
  BECAUSE THE PLAINTIFF DOES NOT HAVE TO SHOW NEGLIGENCE, YOUR FOCUS SHOULD BE ON THE PRODUCT ITSELF, NOT THE CONDUCT OF THE DEFENDANT.

TO RECOVER UNDER STRICT LIABILITY, THE PLAINTIFF MUST PROVE THREE THINGS BY A PREPONDERANCE, OR GREATER WEIGHT, OF THE EVIDENCE:

(1) THAT THE PRODUCT WAS IN A DEFECTIVE CONDITION, UNREASONABLY DANGEROUS TO THE PLAINTIFF;

(2) THAT, AT THE TIME OF THE ACCIDENT, THE PRODUCT WAS IN ESSENTIALLY THE SAME CONDITION AS IT WAS WHEN IT LEFT THE HANDS OF THE DEFENDANT; AND

(3) THAT THE PLAINTIFF WAS INJURED BY THE PRODUCT.

I WILL NOW EXPLAIN THESE ELEMENTS IN MORE DETAIL FOR YOU.


DEFECTIVE CONDITION

THE PLAINTIFF MUST FIRST PROVE THAT THE DEFENDANT, WHO WAS IN THE BUSINESS OF SELLING THE PRODUCTS, MANUFACTURED AND SOLD THE PRODUCT WHICH, AT THE TIME OF THE SALE, WAS IN A DEFECTIVE CONDITION THAT WAS UNREASONABLY DANGEROUS TO THE USER.

A DEFECT IS A CONDITION WHICH MAKES A PRODUCT INADEQUATE.  A DEFECT DOES NOT HAVE TO BE AN ERROR IN THE MANUFACTURE OF THE PRODUCT.

THERE ARE THREE TYPES OF DEFECTS: 

(1) MANUFACTURING DEFECTS; (2) DESIGN DEFECTS; AND (3) FAILURE TO WARN OR FAILURE TO PROVIDE ADEQUATE INSTRUCTIONS.


MANUFACTURING DEFECTS

A PRODUCT IS DEFECTIVE WHEN IT IS IMPROPERLY MADE ACCORDING TO THE MANUFACTURER’S OWN SPECIFICATIONS. THIS IS KNOWN AS A MANUFACTURING DEFECT.


DESIGN DEFECTS

WITH A DESIGN DEFECT, THERE IS NOTHING WRONG WITH THE MANUFACTURING PROCESS AND THE PRODUCT IS MADE ACCORDING TO ITS DESIGN.  HOWEVER, THERE IS A FLAW IN THE PRODUCT’S DESIGN.  THE PLAINTIFF MUST PROVE THAT THE PRODUCT, AS DESIGNED, WAS IN A DEFECTIVE, UNREASONABLY DANGEROUS CONDITION.
 THE TEST IS NOT WHETHER THE PRODUCT COULD BE MADE MORE SAFE, BUT WHETHER ITS DESIGN WAS UNREASONABLY DANGEROUS.

FAILURE TO INSTALL SAFETY DEVICE

THE PLAINTIFF CLAIMS THAT THE PRODUCT COULD HAVE BEEN MADE SAFE IF THE DESIGN INCLUDED A SAFETY DEVICE.  THE TEST OF WHETHER THE FAILURE TO INCLUDE A SAFETY DEVICE MAKES THE PRODUCT DEFECTIVE IS WHETHER, WITHOUT THE SAFETY DEVICE, THE PRODUCT IS UNREASONABLY DANGEROUS TO THE USER OR THE USER’S PROPERTY.  IF THERE WAS AN UNREASONABLE RISK OF HARM TO THE USER OF A PRODUCT WITH NO SAFETY DEVICE, THE PRODUCT MAY BE CONSIDERED DEFECTIVE UNLESS YOU FIND THAT INCORPORATION OF THE SAFETY DEVICE WOULD MAKE THE PRODUCT UNUSABLE FOR ITS INTENDED PURPOSE.

FAILURE TO WARN OR FAILURE TO PROVIDE ADEQUATE WARNINGS

FINALLY, A PRODUCT MAY BE DEFECTIVE IN THAT THE DEFENDANT FAILED TO WARN OR FAILED TO PROVIDE ADEQUATE INSTRUCTIONS TO THE USER.  A PRODUCT MAY, BY REASON OF ITS NATURE AND USE, BE UNREASONABLY DANGEROUS UNLESS PROPER INSTRUCTIONS AND WARNINGS ARE SUPPLIED FOR ITS INTENDED USE.  IN THOSE CASES, THE MANUFACTURER MUST GIVE AN APPROPRIATE WARNING OF ANY DANGEROUS CONDITION WHICH IS LIKELY TO BE ENCOUNTERED.  THE WARNING MUST BE ONE WHICH WOULD CAUSE A REASONABLE PERSON TO USE CAUTION PROPORTIONATE TO THE POTENTIAL DANGER.  IN DECIDING WHETHER THE WARNING WAS ADEQUATE, YOU SHOULD CONSIDER THE LIKELIHOOD OF AN ACCIDENT TAKING PLACE AND THE SERIOUSNESS OF THE CONSEQUENCES.  THERE IS A PARTICULAR NEED FOR A SUFFICIENT WARNING WHERE THERE IS A REPRESENTATION THAT THE PRODUCT IN QUESTION IS NOT DANGEROUS.



A PRODUCT MAY BE FOUND DEFECTIVE IF THE PRODUCT IS UNREASONABLY DANGEROUS IN THE HANDS OF A USER WITHOUT A SUITABLE WARNING.
  A MANUFACTURER IS NOT REQUIRED TO WARN ABOUT DEFECTS IN A PRODUCT UNLESS THE MANUFACTURER KNEW OR SHOULD HAVE KNOWN ABOUT THE DEFECTS WHEN THE PRODUCT WAS SOLD.

WHERE A WARNING IS GIVEN, THE DEFENDANT MAY REASONABLY ASSUME THAT IT WILL BE READ AND FOLLOWED.  A PRODUCT, WHICH BEARS A WARNING THAT MAKES THE PRODUCT SAFE FOR USE IF FOLLOWED, IS NOT DEFECTIVE OR UNREASONABLY DANGEROUS.

IF YOU FIND IT WAS PROBABLE THAT A USER WOULD BE INJURED BY THE PRODUCT, AND THAT THE INJURY WAS NOT REASONABLY FORESEEABLE TO THE USER, THEN THE PRODUCT IS DEFECTIVE.  YOU CANNOT FIND THE PRODUCT DEFECTIVE IF IT WERE ONLY POSSIBLE THAT SUCH AN INJURY WOULD OCCUR.


UNREASONABLY DANGEROUS

IN DECIDING WHETHER A PRODUCT IS UNREASONABLY DANGEROUS AND DEFECTIVE, YOU SHOULD CONSIDER WHAT DANGERS WOULD BE REASONABLY ANTICIPATED BY A TYPICAL USER OF A PRODUCT OF THIS KIND.  THEN, YOU SHOULD DECIDE WHETHER THE PARTICULAR PRODUCT INVOLVED IN THIS CASE HAD A TENDENCY FOR CAUSING DAMAGE BEYOND THOSE DANGERS WHICH AN ORDINARY USER WITH COMMON KNOWLEDGE OF THE PRODUCT’S CHARACTERISTICS WOULD ANTICIPATE.  YOU SHOULD ALSO CONSIDER WHETHER THE DANGERS ASSOCIATED WITH THE USE OF THE PRODUCT OUTWEIGH THE USEFULNESS OF THE PRODUCT, THE COST INVOLVED FOR ADDED SAFETY, THE LIKELIHOOD AND POTENTIAL SERIOUSNESS OF THE INJURY, AND THE OBVIOUSNESS OF THE DANGER.

THE DEFENDANT IS NOT RESPONSIBLE FOR ANY AND ALL ACCIDENTS THAT OCCUR FROM THE USE OF THE PRODUCT.  ALL THAT THE DEFENDANT IS REQUIRED TO DO IS TO MAKE A PRODUCT WHICH IS FREE FROM DEFECTIVE AND UNREASONABLY DANGEROUS CONDITIONS.  A PRODUCT IS NOT DEFECTIVE SIMPLY BECAUSE AN ACCIDENT OCCURRED WHEN SOMEONE WAS USING THE PRODUCT. A PRODUCT NEED NOT BE ACCIDENT-PROOF.  THE DEFENDANT IS NOT AN INSURER OF THE ABSOLUTE SAFETY OF ITS PRODUCT.  IT IS ENOUGH IF THE PRODUCT IS REASONABLY SAFE. 

MANY PRODUCTS CANNOT BE MADE COMPLETELY SAFE FOR USE.  IF THE PRODUCTS ARE USEFUL AND DESIRABLE AND ARE PROPERLY PREPARED, MANUFACTURED, PACKAGED, AND ACCOMPANIED WITH ADEQUATE WARNINGS AND INSTRUCTIONS, THEY CANNOT BE SAID TO BE DEFECTIVE.  THE FACT THAT A PRODUCT CAN BE MADE MORE SAFE ALONE DOES NOT MAKE THE PRODUCT UNREASONABLY DANGEROUS.


NO SUBSTANTIAL CHANGE IN CONDITION 

NEXT, THE PLAINTIFF MUST PROVE THAT THE PRODUCT WAS EXPECTED TO AND DID REACH THE ULTIMATE USER WITHOUT A SUBSTANTIAL CHANGE IN THE CONDITION IN WHICH THE DEFENDANT SOLD IT. 

THE DEFENDANT IS RESPONSIBLE ONLY FOR DEFECTIVE AND DANGEROUS CONDITIONS WHICH WERE PRESENT AT THE TIME THE DEFENDANT SOLD THE PRODUCT.  UNLESS YOU FIND THAT THE DEFECTIVE CONDITION EXISTED AT THAT TIME, THE PLAINTIFF IS NOT ENTITLED TO RECOVER FROM THE DEFENDANT.

IN ORDER FOR THE DEFENDANT TO BE HELD RESPONSIBLE, THE PRODUCT MUST HAVE BEEN IN A CONDITION NOT CONTEMPLATED BY THE ULTIMATE USER, WHICH WOULD BE UNREASONABLY DANGEROUS TO THE USER WHEN THE PRODUCT WAS USED IN A FORESEEABLE MANNER, INCLUDING ANY INTENDED USE OF THE PRODUCT, AT THE TIME IT LEFT THE DEFENDANT’S HANDS.  THE DEFENDANT CANNOT BE HELD RESPONSIBLE, HOWEVER, IF THE PRODUCT WAS DELIVERED IN A SAFE CONDITION AND LATER MISHANDLING OR OTHER CAUSES MAKE IT HARMFUL BY THE TIME IT IS USED, UNLESS THE MISHANDLING OR OTHER CAUSES WERE REASONABLY FORESEEABLE AND TO BE REASONABLY EXPECTED BY THE DEFENDANT.

IN DECIDING WHETHER THERE WAS A SUBSTANTIAL CHANGE IN THE PRODUCT, YOU MUST DECIDE WHETHER IT WAS REASONABLY FORESEEABLE AT THE TIME THE PRODUCT LEFT THE DEFENDANT’S POSSESSION THAT THE CHANGE MADE TO THE PRODUCT WOULD BE MADE.  IF THE CHANGE WAS REASONABLY FORESEEABLE, THERE IS NO SUBSTANTIAL CHANGE IN THE CONDITION OF THE PRODUCT. HOWEVER, IF THE CHANGE MADE WAS NOT REASONABLY FORESEEABLE, THERE IS A SUBSTANTIAL CHANGE IN THE PRODUCT AND THE DEFENDANT CANNOT BE HELD RESPONSIBLE FOR ANY DEFECT IN THE PRODUCT CAUSED BY THE CHANGE.


PROXIMATE CAUSE AND INJURY TO PLAINTIFF

FINALLY, THE PLAINTIFF MUST PROVE THAT THE DEFECTIVE CONDITION IN THE PRODUCT WAS THE PROXIMATE CAUSE OF THE PLAINTIFF’S INJURIES.

PROXIMATE CAUSE IS SOMETHING THAT PRODUCES A NATURAL CHAIN OF EVENTS WHICH, IN THE END, BRINGS ABOUT THE INJURY.
  IT IS THE DIRECT CAUSE OF THE INJURY.
  IN DECIDING WHETHER A CONSEQUENCE IS ONE THAT IS NATURAL AND PROBABLE, THE DEFENDANT’S CONDUCT MUST BE VIEWED IN THE LIGHT OF THE ATTENDANT CIRCUMSTANCES.

TO PROVE THAT THE DEFENDANT’S NEGLIGENCE PROXIMATELY CAUSED THE PLAINTIFF’S INJURY, THE PLAINTIFF MUST FIRST PROVE CAUSATION IN FACT.  THIS IS PROVEN BY SHOWING THAT THE INJURY WOULD NOT HAVE OCCURRED BUT FOR THE DEFENDANT’S NEGLIGENCE.

THE PLAINTIFF MUST ALSO PROVE LEGAL CAUSE.  LEGAL CAUSE IS PROVEN BY SHOWING THAT THE INJURY WAS FORESEEABLE.  THIS MEANS THAT THE INJURY OCCURRED AS A NATURAL AND PROBABLE CONSEQUENCE OF THE DEFENDANT’S NEGLIGENCE.  THE PLAINTIFF MUST PROVE THAT SOME INJURY FROM THE DEFENDANT’S NEGLIGENCE WAS FORESEEABLE, BUT DOES NOT HAVE TO PROVE THAT THE PARTICULAR INJURY THAT OCCURRED WAS FORESEEABLE.  HOWEVER, THE DEFENDANT CANNOT BE HELD RESPONSIBLE FOR SOMETHING WHICH COULD NOT BE EXPECTED TO HAPPEN.

PROXIMATE CAUSE DOES NOT MEAN THE ONLY CAUSE.  THE DEFENDANT’S ACT CAN BE A PROXIMATE CAUSE OF THE PLAINTIFF’S INJURY IF IT WAS AT LEAST ONE OF THE DIRECT, CONCURRING CAUSES OF THE INJURY.


PRODUCT SOLD ACCORDING TO SPECIFICATIONS

WHETHER A MANUFACTURER SELLS A PRODUCT OFF THE RACK OR ACCORDING TO SPECIFICATIONS HAS NO BEARING ON WHETHER THE MANUFACTURER IS RESPONSIBLE UNDER THE THEORY OF STRICT LIABILITY.


NEGLIGENCE

THE PLAINTIFF ALSO CLAIMS THAT THE DEFENDANT WAS NEGLIGENT IN MANUFACTURING THE PRODUCT WHICH INJURED THE PLAINTIFF.  THE FOCUS UNDER A NEGLIGENCE THEORY IS ON THE CONDUCT OF THE DEFENDANT AND RESPONSIBILITY IS DETERMINED ACCORDING TO FAULT.  IN ORDER TO RECOVER FOR NEGLIGENCE, THE PLAINTIFF MUST PROVE BY A PREPONDERANCE, OR GREATER WEIGHT, OF THE EVIDENCE  THE SAME FACTORS THAT I HAVE EXPLAINED TO YOU FOR STRICT LIABILITY. THAT IS, FIRST, THAT THE DEFENDANT, WHO WAS IN THE BUSINESS OF SELLING THE PRODUCTS, MANUFACTURED AND SOLD THE PRODUCT WHICH, AT THE TIME OF THE SALE, WAS IN A DEFECTIVE CONDITION THAT WAS UNREASONABLY DANGEROUS TO THE USER.  AS I STATED TO YOU EARLIER, THERE ARE THREE TYPES OF DEFECTS: MANUFACTURING DEFECTS, DESIGN DEFECTS, AND FAILURE TO WARN OR FAILURE TO PROVIDE ADEQUATE INSTRUCTIONS.  I HAVE ALSO ALREADY INSTRUCTED YOU AS TO WHAT CREATES AN UNREASONABLY DANGEROUS CONDITION.  THESE CONCEPTS ARE ALSO APPLICABLE IN A NEGLIGENCE CLAIM.

SECOND, THE PLAINTIFF MUST PROVE THAT THE PRODUCT WAS EXPECTED TO AND DID REACH THE ULTIMATE USER WITHOUT A SUBSTANTIAL CHANGE IN THE CONDITION IN WHICH THE DEFENDANT SOLD IT.  THE PLAINTIFF MUST ALSO PROVE THAT THE PLAINTIFF’S INJURIES WERE PROXIMATELY CAUSED BY THE DEFECTIVE PRODUCT.  IN ADDITION, TO RECOVER UNDER A NEGLIGENCE THEORY, THE PLAINTIFF MUST PROVE THAT THE DEFENDANT WAS NEGLIGENT.


DUTY

TO PROVE NEGLIGENCE, THE PLAINTIFF MUST FIRST PROVE BY A PREPONDERANCE, OR GREATER WEIGHT, OF THE EVIDENCE THAT THE DEFENDANT FAILED TO EXERCISE DUE CARE IN SOME RESPECT.

YOU MUST FIRST DETERMINE WHETHER THE DEFENDANT OWED THE PLAINTIFF A DUTY OF CARE.  THE DEFENDANT WILL OWE THE PLAINTIFF A DUTY OF CARE WHEN THE DEFENDANT KNOWS OF THE RISK OF HARM.
  THIS BURDEN MAY BE MET BY SHOWING THAT THE DEFENDANT WAS AWARE OF THE DANGER AND FAILED TO TAKE REASONABLE STEPS TO CORRECT IT.

A MANUFACTURER IS HELD TO THE SKILL OF AN EXPERT IN THE FIELD AND IS CHARGED WITH AN EXPERT’S KNOWLEDGE OF THE MATERIALS AND PROCESSES USED IN THE INDUSTRY.  A MANUFACTURER HAS A DUTY TO STAY AWARE OF CURRENT STANDARDS AND SCIENTIFIC KNOWLEDGE IN ITS INDUSTRY.

ALTHOUGH EVIDENCE OF THE INDUSTRY STANDARD MAY BE CONSIDERED AS EVIDENCE OF THE STANDARD OF CARE, AN INDUSTRY CANNOT SET ITS OWN UNREASONABLE  STANDARDS.  AN ENTIRE INDUSTRY MAY HAVE EXCESSIVELY LAGGED BEHIND IN THE ADOPTION OF NEW AND AVAILABLE PRODUCTS OR SAFETY FEATURES.  THE FAILURE TO USE DUE CARE, EVEN IF NO ONE IN THE INDUSTRY DOES, DOES NOT EXCUSE NEGLIGENCE.  IT IS FOR YOU TO DETERMINE WHETHER THE STANDARD OF CARE WAS PROPER CONSIDERING WHAT A REASONABLE PERSON WOULD HAVE DONE IN SIMILAR CIRCUMSTANCES.

A MANUFACTURER OWES A DUTY OF CARE IN THE MANUFACTURE OF ITS PRODUCT PROPORTIONATE TO THE DANGERS INVOLVED IN THE PRODUCT’S USE.  A MANUFACTURER OF A PRODUCT MADE UNDER A PLAN OR DESIGN, WHICH MAKES IT DANGEROUS FOR THE USES FOR WHICH IT WAS MADE, OWES A DUTY TO USE REASONABLE CARE IN THE ADOPTION OF A SAFE PLAN OR DESIGN TO THOSE THE MANUFACTURER SHOULD EXPECT TO USE THE PRODUCT OR TO BE ENDANGERED BY ITS PROBABLE USE.


SELLER ASSUMES DUTIES OF MANUFACTURER

WHERE A PRODUCT IS ACTUALLY DESIGNED AND MANUFACTURED BY ANOTHER COMPANY, THE SELLER ASSUMES THE DUTIES OF THE MANUFACTURER WHEN IT LABELS AND SELLS THE PRODUCT AS ITS OWN.


DUTY TO INSTALL SAFETY DEVICE

A MANUFACTURER MAY HAVE A DUTY TO INSTALL A SAFETY DEVICE IF YOU FIND THAT REASONABLE CARE IN MAKING THE PRODUCT SAFE FOR FORESEEABLE RISKS REQUIRES THAT A SAFETY DEVICE BE INSTALLED.


DUTY TO TEST

A MANUFACTURER OWES A DUTY TO CONDUCT ADEQUATE TESTS ON AND INSPECTIONS OF ITS PRODUCT TO DISCOVER LATENT DEFECTS OR DEFECTS WHICH ARE NOT VISIBLE OR APPARENT ON A REASONABLE INSPECTION OF THE PRODUCT.  IF THE MANUFACTURER HAD REASON TO KNOW THAT THE PRODUCT WAS LIKELY TO BE DANGEROUSLY DEFECTIVE, THE MANUFACTURER HAS A DUTY TO EXERCISE REASONABLE CARE IN INSPECTING AND TESTING THE PRODUCT BEFORE SELLING IT, IF A REASONABLE INSPECTION OR TEST WOULD HAVE DISCLOSED THE DEFECT.

IN DECIDING WHETHER THE DEFENDANT HAD THE DUTY TO TEST THE PRODUCT, YOU SHOULD CONSIDER THE DEFENDANT’S ABILITY TO CONDUCT THE TESTS AT THE TIME THE PRODUCT WAS SOLD.


DUTY TO WARN

A MANUFACTURER OF A DEFECTIVE PRODUCT HAS A DUTY TO WARN USERS OF THE PRODUCT OF ANY DANGERS CREATED BY THE PRODUCT WITH WHICH THE MANUFACTURER IS, OR SHOULD BE, AWARE AT THE TIME THE PRODUCT IS SOLD.
  A SUPPLIER OF A PRODUCT, WHO KNEW OR SHOULD HAVE KNOWN THAT THE PRODUCT IS OR MIGHT BE DANGEROUS DURING ITS FORESEEABLE USE AND WHO HAS REASON TO BELIEVE THAT THE ULTIMATE USER WILL NOT APPRECIATE THE DANGER, HAS A DUTY TO CLEARLY AND UNDERSTANDABLY WARN THE ULTIMATE USER OF THE DANGER.

A MANUFACTURER IS REQUIRED ONLY TO WARN ABOUT DANGERS WHICH ARE UNREASONABLE OR WHICH ARE DANGEROUS BEYOND THE EXPECTATION AND GENERAL KNOWLEDGE OF THE ORDINARY PERSON WHO BUYS THE PRODUCT WITH THE ORDINARY COMMON KNOWLEDGE ABOUT THE PRODUCT’S CHARACTERISTICS.  IN OTHER WORDS, THERE IS A DUTY TO WARN, NOT WHEN SCIENTIFIC CERTAINTY IS ESTABLISHED, BUT WHEN A REASONABLE PERSON WOULD WANT TO BE INFORMED OF THE RISKS.

IN DECIDING WHETHER DIRECTIONS, INSTRUCTIONS, OR WARNINGS WERE ADEQUATE, YOU SHOULD CONSIDER THEIR LOCATION, LANGUAGE, AND SIZE.


WARNINGS GIVEN TO THIRD PERSONS

A SUPPLIER MAY PROVIDE THE INFORMATION NEEDED FOR THE SAFE USE OF THE PRODUCT TO A THIRD PERSON, BUT THIS MAY NOT RELIEVE THE SUPPLIER OF RESPONSIBILITY IN ALL CASES.  WHERE THE SUPPLIER PROVIDES THE INFORMATION TO A THIRD PERSON, AND NOT DIRECTLY TO THE USER, THE SUPPLIER MUST GIVE ALL THE INFORMATION NEEDED FOR THE PRODUCT’S SAFE USE AND MUST USE A METHOD OF GIVING THAT INFORMATION THAT REASONABLY ENSURES THAT IT WILL REACH THE ULTIMATE USER.  THE SUPPLIER MUST INFORM THE THIRD PERSON OF THE DANGEROUS CHARACTER OF THE PRODUCT OR OF THE PRECAUTIONS WHICH MUST BE USED IN USING THE PRODUCT TO MAKE IT SAFE.  THE SUPPLIER HAS A DUTY TO BE REASONABLY SURE THAT THE INFORMATION OR WARNING ABOUT THE PRODUCT WILL REACH THOSE THE SUPPLIER SHOULD EXPECT TO USE THE PRODUCT.  TO DETERMINE WHETHER THE SUPPLIER SHOULD REASONABLY EXPECT THE METHOD USED TO REACH THE ULTIMATE USER, YOU SHOULD CONSIDER THE MAGNITUDE OF THE DANGER, THE PURPOSE FOR WHICH THE PRODUCT IS MADE, AND THE PRACTICAL MEANS OF DISCLOSING THE INFORMATION.  IF THE SUPPLIER SHOULD REASONABLY FORESEE THAT THE WARNINGS GIVEN TO THIRD PERSONS WILL NOT BE ADEQUATELY PASSED ON TO THE PROBABLE USERS OF THE PRODUCT AND THAT THE DANGERS WILL NOT BE OBVIOUS TO THE USERS, THE SUPPLIER’S DUTY TO WARN MAY EXTEND BEYOND THE THIRD PERSON TO THOSE PERSONS FORESEEABLY ENDANGERED BY THE USE OF THE PRODUCT.


BREACH OF DUTY

NEXT, THE PLAINTIFF MUST PROVE BY A PREPONDERANCE, OR GREATER WEIGHT, OF THE EVIDENCE THAT THE DEFENDANT BREACHED THAT DUTY BY A NEGLIGENT ACT OR OMISSION.

NEGLIGENCE MEANS THAT A PERSON DID NOT USE THE SAME AMOUNT OF CARE THAT A PERSON OF ORDINARY REASON AND PRUDENCE WOULD USE IN THE SAME OR SIMILAR CIRCUMSTANCES.
  IN OTHER WORDS, A NEGLIGENT PERSON HAS DONE SOMETHING THAT A REASONABLE PERSON WOULD NOT HAVE DONE OR HAS FAILED TO DO SOMETHING THAT A REASONABLE PERSON WOULD HAVE DONE IN THE SAME SITUATION.

IN DECIDING WHETHER THE DEFENDANT BREACHED THE DUTY OF CARE, YOU SHOULD CONSIDER WHETHER THE DEFENDANT HAS FOLLOWED THE NORMAL AND CUSTOMARY PRACTICES AND PROCEDURES IN THE INDUSTRY AS WELL AS THE DEFENDANT’S EXPERTISE AND ABILITY TO SEE AND APPRECIATE THE PROBLEM AND ITS CAUSE.

IF THE DEFENDANT FAILED TO EXERCISE REASONABLE CARE IN FULFILLING ANY OF THE DEFENDANT’S DUTIES, THE DEFENDANT WOULD BE RESPONSIBLE FOR INJURIES TO ANY PERSON THE DEFENDANT SHOULD EXPECT WILL USE ITS PRODUCT OR BE ENDANGERED BY IT USE IF (1) THE DEFENDANT KNEW OR HAD REASON TO KNOW THAT THE PRODUCT WAS OR WAS LIKELY TO BE DANGEROUS FOR THE USE FOR WHICH IT IS DESIGNED, MANUFACTURED OR SOLD; (2) THE DEFENDANT HAD NO REASON TO BELIEVE THAT THE USER OR PERSON ENDANGERED BY THE PRODUCT’S USE WOULD REALIZE THE POTENTIAL DANGER; AND (3) THE DEFENDANT FAILED TO EXERCISE REASONABLE CARE TO INFORM THE USER OF THE PRODUCT’S DANGEROUS CONDITION OR OF THE FACTS WHICH MAKE IT LIKELY TO BE DANGEROUS.


STATE OF THE ART

IF YOU FIND THAT THE DEFENDANT DID NOT KNOW OR HAVE REASON TO KNOW THAT THE DANGER EXISTED BECAUSE OF THE STATE OF THE ART AT THE TIME THE PRODUCT WAS MADE AND SOLD, YOU MUST FIND THAT THE DEFENDANT DID NOT BREACH THE DUTY TO WARN.


RECKLESSNESS

RECKLESSNESS IS THE KNOWING FAILURE TO EXERCISE REASONABLE CARE UNDER ALL OF THE SURROUNDING CIRCUMSTANCES.  AN ACT IS RECKLESS IF IT IS COMMITTED IN A MANNER AND UNDER CIRCUMSTANCES, WHICH A PERSON OF ORDINARY REASON AND PRUDENCE WOULD KNOW WOULD INVADE THE RIGHTS OF THE INJURED PERSON.


FAILURE TO INSTALL SAFETY DEVICE

THE FAILURE TO INSTALL A SAFETY DEVICE MAY BE EVIDENCE OF NEGLIGENCE OR MAY CONSTITUTE A DEFECTIVE CONDITION OF THE PRODUCT, CONSIDERING ALL THE ATTENDANT CIRCUMSTANCES, IF YOU DETERMINE THIS PARTICULAR FAILURE IS A PROXIMATE CAUSE OF THE ACCIDENT.  A PRODUCT, WHICH IS SUPPLIED WITHOUT NECESSARY SAFETY DEVICES, MAY BE FOUND DEFECTIVE SO AS TO IMPOSE LIABILITY ON THE MANUFACTURER.  A MANUFACTURER HAS A DUTY TO EXERCISE LEGAL CARE IN SAFEGUARDING HIS PRODUCT AGAINST REASONABLY FORESEEABLE RISKS.  

A MANUFACTURER OF A PRODUCT MADE UNDER A PLAN OR DESIGN WHICH MAKES IT DANGEROUS FOR THE USES FOR WHICH IT WAS MANUFACTURED IS RESPONSIBLE FOR INJURIES TO ANYONE THE MANUFACTURER SHOULD EXPECT TO USE THE PRODUCT OR TO BE ENDANGERED BY ITS PROBABLE USE IF THE MANUFACTURER FAILED TO USE REASONABLE CARE IN ADOPTING THE PLAN OR DESIGN.


PROXIMATE CAUSE

FINALLY, THE PLAINTIFF MUST PROVE BY A PREPONDERANCE, OR GREATER WEIGHT, OF THE EVIDENCE THAT THE DAMAGES WERE PROXIMATELY CAUSED BY THE DEFENDANT’S BREACH OF DUTY.

PROXIMATE CAUSE IS SOMETHING THAT PRODUCES A NATURAL CHAIN OF EVENTS WHICH, IN THE END, BRINGS ABOUT THE INJURY.
  IT IS THE DIRECT CAUSE OF THE INJURY.

TO PROVE THAT THE DEFENDANT’S NEGLIGENCE PROXIMATELY CAUSED THE PLAINTIFF’S INJURY, THE PLAINTIFF MUST FIRST PROVE CAUSATION IN FACT.  THIS IS PROVEN BY SHOWING THAT THE INJURY WOULD NOT HAVE OCCURRED BUT FOR THE DEFENDANT’S NEGLIGENCE.

THE PLAINTIFF MUST ALSO PROVE LEGAL CAUSE.  LEGAL CAUSE IS PROVEN BY SHOWING THAT THE INJURY WAS FORESEEABLE.  THIS MEANS THAT THE INJURY OCCURRED AS A NATURAL AND PROBABLE CONSEQUENCE OF THE DEFENDANT’S NEGLIGENCE.  THE PLAINTIFF MUST PROVE THAT SOME INJURY FROM THE DEFENDANT’S NEGLIGENCE WAS FORESEEABLE, BUT DOES NOT HAVE TO PROVE THAT THE PARTICULAR INJURY THAT OCCURRED WAS FORESEEABLE.  HOWEVER, THE DEFENDANT CANNOT BE HELD RESPONSIBLE FOR SOMETHING WHICH COULD NOT BE EXPECTED TO HAPPEN.

PROXIMATE CAUSE DOES NOT MEAN THE ONLY CAUSE.  THE DEFENDANT’S ACT CAN BE A PROXIMATE CAUSE OF THE PLAINTIFF’S INJURY IF IT WAS AT LEAST ONE OF THE DIRECT, CONCURRING CAUSES OF THE INJURY.


CONCURRING CAUSES

THERE MAY BE MORE THAN ONE CAUSE OF AN INJURY AND MORE THAN ONE PERSON MAY BE RESPONSIBLE FOR THE INJURY.  IF THE NEGLIGENCE OF TWO OR MORE PERSONS COMBINES TO CAUSE AN INJURY, EACH PERSON INVOLVED MAY BE HELD RESPONSIBLE AS IF HE OR SHE ALONE CAUSED THE INJURY.  CAUSES ARE CONCURRENT IF THE INDIVIDUAL ACTS OF NEGLIGENCE COMBINE TO CAUSE THE INJURY.  IF AN INJURY OCCURS THROUGH THE CONCURRENT NEGLIGENCE OF TWO OR MORE PERSONS AND WOULD NOT HAVE HAPPENED WITHOUT THE NEGLIGENCE OF EITHER PERSON, THE NEGLIGENCE IS THE PROXIMATE CAUSE OF THE INJURY AND BOTH PERSONS ARE RESPONSIBLE.

IF THE ACTS HAPPENED ONE AFTER THE OTHER BUT WERE NOT RELATED TO EACH OTHER, THEY WOULD NOT BE CONCURRING CAUSES.  IN THAT CASE, ONLY THE PERSON WHOSE NEGLIGENCE ACTUALLY CAUSED THE INJURY WOULD BE RESPONSIBLE.


SOLE NEGLIGENCE OF THIRD PARTY

THE DEFENDANT CLAIMS THAT THE PLAINTIFF’S INJURY WAS NOT PROXIMATELY CAUSED BY THE DEFENDANT’S NEGLIGENCE, BUT WAS SOLELY CAUSED BY THE NEGLIGENCE OF ANOTHER PERSON.  THE DEFENDANT DOES NOT HAVE THE BURDEN OF PROVING THAT THE NEGLIGENCE OF THE OTHER PERSON CAUSED THE PLAINTIFF’S INJURY.  INSTEAD, THE BURDEN REMAINS ON THE PLAINTIFF TO PROVE THAT THE DEFENDANT’S NEGLIGENCE WAS THE PROXIMATE CAUSE OF THE PLAINTIFF’S INJURY.

INTERVENING NEGLIGENCE OF THIRD PARTY
THE CHAIN OF CAUSATION BETWEEN THE DEFENDANT’S NEGLIGENCE AND THE INJURY MAY BE BROKEN BY THE INDEPENDENT INTERVENING ACTS OR OMISSIONS OF ANOTHER PERSON OVER WHOM THE DEFENDANT HAS NO CONTROL. IF THE CAUSAL CHAIN BETWEEN THE DEFENDANT’S NEGLIGENCE AND THE PLAINTIFF’S INJURY HAS BEEN BROKEN BY THE INDEPENDENT INTERVENING ACTS OR OMISSIONS OF ANOTHER, THE DEFENDANT’S NEGLIGENCE WILL NOT BE CONSIDERED THE PROXIMATE CAUSE OF THE PLAINTIFF’S INJURY.  IN ORDER TO DECIDE WHETHER AN INTERVENING ACT BREAKS THE CHAIN OF CAUSATION, YOU MUST DETERMINE WHETHER THE INTERVENING ACT OR OMISSION WAS REASONABLY FORESEEABLE BY THE DEFENDANT.  IF THE INTERVENING ACT OR OMISSION WAS A PROBABLE CONSEQUENCE OF THE DEFENDANT’S NEGLIGENCE, THE DEFENDANT IS RESPONSIBLE FOR THE PLAINTIFF’S INJURY.

IF, HOWEVER, YOU FIND THAT THE INTERVENING ACT OR OMISSION WAS NOT FORESEEABLE, THE DEFENDANT IS NOT LIABLE UNLESS HIS [HER] ACTIONS ALONE WOULD HAVE CAUSED THE PLAINTIFF’S INJURY EVEN WITHOUT THE INTERVENING ACT OR OMISSION.

BREACH OF IMPLIED WARRANTY OF MERCHANTABILITY

THE PLAINTIFF CLAIMS THAT THE DEFENDANT BREACHED AN IMPLIED WARRANTY OF MERCHANTABILITY.  IN ORDER TO RECOVER FOR BREACH OF IMPLIED WARRANTY OF MERCHANTABILITY, THE PLAINTIFF MUST PROVE BY A PREPONDERANCE, OR GREATER WEIGHT, OF THE EVIDENCE THE SAME FACTORS THAT I HAVE EXPLAINED TO YOU FOR STRICT LIABILITY.  THAT IS, FIRST, THAT THE DEFENDANT MANUFACTURED AND SOLD THE PRODUCT WHICH, AT THE TIME OF THE SALE, WAS IN A DEFECTIVE CONDITION THAT WAS UNREASONABLY DANGEROUS TO THE USER.  SECOND, THAT THE PRODUCT WAS EXPECTED TO AND DID REACH THE ULTIMATE USER WITHOUT A SUBSTANTIAL CHANGE IN THE CONDITION IN WHICH THE DEFENDANT SOLD IT.  AND THAT THE PLAINTIFF’S INJURIES WERE PROXIMATELY CAUSED BY THE DEFECTIVE PRODUCT.

A WARRANTY IS A PLEDGE BY THE SELLER THAT THE PRODUCT IS AS IT IS REPRESENTED TO BE.

AN IMPLIED WARRANTY IS ONE WHICH THE LAW PRESUMES TO HAVE BEEN MADE IN EVERY SALE OF GOODS WHETHER IT WAS ACTUALLY STATED BY THE SELLER OR NOT.

THE SALE OF A PRODUCT ALWAYS CARRIES WITH IT THE IMPLIED WARRANTY THAT THE PRODUCT IS FIT FOR THE ORIGINAL PURPOSES FOR WHICH THE PRODUCT IS NORMALLY USED.  THIS IS CALLED THE IMPLIED WARRANTY OF MERCHANTABILITY.

THE IMPLIED WARRANTY OF MERCHANTABILITY IS BASED ON THE BUYER’S REASONABLE EXPECTATION THAT GOODS PURCHASED FROM A MERCHANT WHO SELLS GOODS OF THAT KIND WILL BE FREE OF SIGNIFICANT DEFECTS AND WILL PERFORM IN THE WAY GOODS OF THAT KIND SHOULD PERFORM.

IN DETERMINING WHETHER A PRODUCT IS SAFE FOR ITS INTENDED USE, THE PERSON WHO MAKES THE WARRANTY MUST FORESEE THE CONDITIONS UNDER WHICH THE PRODUCT WILL BE USED AND IS PRESUMED TO KNOW ABOUT BOTH THE RISKS WHICH ARE BASIC TO THE USE OF THE PRODUCT AND TO ITS NORMAL ENVIRONMENT.

A WARRANTY THAT THE GOODS SHALL BE MERCHANTABLE IS IMPLIED IN A CONTRACT FOR THEIR SALE IF THE SELLER IS A MERCHANT WITH RESPECT TO GOODS OF THAT KIND.

TO BE MERCHANTABLE, GOODS MUST AT LEAST:

(1) PASS WITHOUT OBJECTION IN THE TRADE UNDER THE CONTRACT DESCRIPTION; AND

(2) IN THE CASE OF GOODS WHICH ARE INTERCHANGEABLE WITH EACH OTHER, ARE OF FAIR AVERAGE QUALITY WITHIN THE DESCRIPTION; AND

(3) ARE FIT FOR THE ORDINARY PURPOSES FOR WHICH THE GOODS ARE USED; AND

(4) RUN, WITHIN THE VARIATIONS PERMITTED BY THE AGREEMENT, OF EVEN KIND, QUALITY, AND QUANTITY WITHIN EACH UNIT AND AMONG ALL UNITS INVOLVED; AND

(5) ARE ADEQUATELY CONTAINED, PACKAGED, AND LABELED AS THE AGREEMENT MAY REQUIRE.

IN ORDER TO RECOVER FOR A BREACH OF THE IMPLIED WARRANTY OF MERCHANTABILITY, THE PLAINTIFF MUST PROVE:

(1) THAT THE MERCHANT SOLD THE GOODS;

(2) THAT THE GOODS WERE NOT MERCHANTABLE AT THE TIME OF THE SALE; AND 

(3) THAT THE PLAINTIFF’S INJURIES WERE PROXIMATELY CAUSED BY THE DEFECTIVE NATURE OF THE GOODS.

IN OTHER WORDS, AN IMPLIED WARRANTY OF MERCHANTABILITY IS BREACHED WHEN THE PRODUCT IS DEFECTIVE TO A NORMAL BUYER MAKING ORDINARY USE OF THE PRODUCT.

IF YOU FIND THAT THE PLAINTIFF HAS PROVED ALL THREE OF THESE ELEMENTS, THE PLAINTIFF WILL HAVE SHOWN A BREACH OF THE IMPLIED WARRANTY OF MERCHANTABILITY AND WILL BE ENTITLED TO A VERDICT.

BREACH OF IMPLIED WARRANTY OF FITNESS FOR A PARTICULAR PURPOSE

THE PLAINTIFF CLAIMS THAT THE DEFENDANT BREACHED AN IMPLIED WARRANTY OF FITNESS FOR A PARTICULAR PURPOSE. 

IN THIS ACTION FOR BREACH OF IMPLIED WARRANTY OF FITNESS FOR A PARTICULAR PURPOSE, YOU MUST FIRST DECIDE WHETHER THERE WAS A WARRANTY OF FITNESS FOR A PARTICULAR PURPOSE.  A WARRANTY OF FITNESS FOR A PARTICULAR PURPOSE ARISES WHEN THE BUYER RELIES ON THE SELLER’S SKILL OR JUDGMENT TO SELECT OR FURNISH SUITABLE GOODS, AND THE SELLER, AT THE TIME OF THE PURCHASE, KNOWS OR HAS REASON TO KNOW THE BUYER’S PURPOSE AND THAT THE BUYER IS RELYING ON THE SELLER’S SKILL AND JUDGMENT.
 

IF YOU FIND THAT THE PLAINTIFF HAS PROVED ALL OF THESE ELEMENTS, THEN THE PLAINTIFF WILL HAVE SHOWN A BREACH OF IMPLIED WARRANTY OF FITNESS FOR A PARTICULAR PURPOSE AND WILL BE ENTITLED TO A VERDICT.


BREACH OF EXPRESS WARRANTY

THE PLAINTIFF CLAIMS THAT THE DEFENDANT BREACHED AN EXPRESS WARRANTY.

AN EXPRESS WARRANTY IS CREATED BY ANY AFFIRMATION OF FACT OR PROMISE MADE BY THE SELLER TO THE BUYER, WHETHER DIRECTLY OR INDIRECTLY, WHICH RELATES TO THE GOODS AND BECOMES PART OF THE BASIS OF THE BARGAIN. THIS CREATES AN EXPRESS WARRANTY THAT THE GOODS CONFORM TO THE AFFIRMATION OR PROMISE.

IT IS NOT NECESSARY TO THE CREATION OF AN EXPRESS WARRANTY THAT THE SELLER USE FORMAL WORDS SUCH AS “WARRANT” OR “GUARANTEE” OR THAT THERE IS A SPECIFIC INTENTION TO MAKE A WARRANTY. HOWEVER, A MERE STATEMENT OF THE VALUE OF THE GOODS OR A STATEMENT PURPORTING TO BE MERELY THE SELLER’S OPINION OR RECOMMENDATION OF THE GOODS DOES NOT CREATE A WARRANTY.

IN ORDER TO SHOW A BREACH OF AN EXPRESS ORAL WARRANTY, THE PLAINTIFF MUST SHOW THE EXISTENCE OF A WARRANTY, ITS BREACH BY THE FAILURE OF THE GOODS TO CONFORM TO THE WARRANTED DESCRIPTION, AND DAMAGES PROXIMATELY CAUSED BY THE BREACH.
   

IF YOU FIND THAT THE PLAINTIFF HAS PROVED ALL OF THESE ELEMENTS, THE PLAINTIFF WILL HAVE SHOWN A BREACH OF AN EXPRESS WARRANTY AND WILL BE ENTITLED TO A VERDICT.

USER’S SPECIAL CHARACTERISTICS

ANY WARRANTY THAT THE PRODUCT HAD CERTAIN CHARACTERISTICS OR WAS SUITABLE FOR A CERTAIN PURPOSE WAS BASED ON THE ASSUMPTION THAT THE PRODUCT WOULD BE USED BY A NORMAL PERSON.  THERE IS NO BREACH OF WARRANTY WHEN THE PRODUCT IS SAFE FOR A NORMAL PERSON.


PRIVITY

A SELLER’S WARRANTY, WHETHER EXPRESS OR IMPLIED, EXTENDS TO ANY NATURAL PERSON WHO MAY BE EXPECTED TO USE OR BE AFFECTED BY THE PRODUCT AND WHO SUFFERS INJURIES FROM THE BREACH OF WARRANTY.

IT IS NOT NECESSARY THAT THE ULTIMATE USER ACQUIRE THE PRODUCT DIRECTLY FROM THE SELLER.  THE ULTIMATE USER MAY HAVE ACQUIRED OR BEEN EXPOSED TO THE PRODUCT THROUGH OTHER DEALERS OR OTHER USERS.


COMPONENTS

A MANUFACTURER WHO INCORPORATES INTO THE MANUFACTURER’S PRODUCT A COMPONENT MADE BY ANOTHER PERSON HAS A DUTY TO INSPECT THE COMPONENT.
  


REMEDIAL MEASURES

REMEDIAL MEASURES ARE ACTS OF A MANUFACTURER DONE AFTER AN ACCIDENT TO REMEDY THE DEFECT IN THE PRODUCT.  EVIDENCE OF REMEDIAL MEASURES SHOULD NOT BE CONSIDERED AS EVIDENCE OF ANY WILLFUL OR GUILTY CONDUCT BY THE DEFENDANT OR OF ANY DEFECT IN THE PRODUCT.  ANY EVIDENCE OF REMEDIAL MEASURES MAY ONLY BE CONSIDERED ON THE ISSUE OF THE CREDIBILITY OF A WITNESS’ TESTIMONY.


LESSOR OR BAILOR

A LESSOR [BAILOR] OF A PRODUCT HAS A DUTY TO THOSE REASONABLY EXPECTED TO USE THE PRODUCT OR BE ENDANGERED BY ITS USE TO USE REASONABLE CARE TO MAKE IT SAFE FOR USE IN THE MANNER FOR WHICH IT IS LEASED [BAILED] OR TO DISCLOSE ITS ACTUAL CONDITION TO THOSE WHO MAY BE EXPECTED TO USE IT.  A LESSOR [BAILOR] HAS A DUTY TO WARN THE LESSEE [BAILEE] OF ANY DANGEROUS CONDITION OF THE PRODUCT OF WHICH THE LESSOR [BAILOR] KNOWS AND WHICH WOULD BE A DANGER TO PERSON OR PROPERTY IF THE LESSEE [BAILEE] WERE NOT INFORMED.


STATE OF THE ART

IN DECIDING WHETHER THE PRODUCT WAS UNREASONABLY DANGEROUS IN A DESIGN DEFECT CASE, YOU MAY CONSIDER THE STATE OF THE ART DESIGN OF THE PRODUCT IN THE INDUSTRY.  YOU MAY CONSIDER SAFETY DEVICES WHICH HAVE BEEN INSTALLED ON OTHER SIMILAR PRODUCTS AND ANY SAFETY DEVICES INSTALLED ON THE PRODUCT BY COMPANIES AFFILIATED WITH THE DEFENDANT.  YOU MAY NOT CONSIDER STATE OF THE ART IN A MANUFACTURING CASE. 


MISUSE OF PRODUCT

AS A DEFENSE TO THE PLAINTIFF’S CLAIM, THE DEFENDANT CLAIMS PLAINTIFF MISUSED OR IMPROPERLY USED THE PRODUCT.  THE BURDEN IS ON THE DEFENDANT TO ESTABLISH THIS DEFENSE BY A PREPONDERANCE, OR GREATER WEIGHT, OF THE EVIDENCE.

A MANUFACTURER IS ENTITLED TO EXPECT A NORMAL USE OF ITS PRODUCT.  IT MUST, HOWEVER, ANTICIPATE THE ENVIRONMENT IN WHICH ITS PRODUCTS NORMALLY WILL BE USED AND THE REASONABLY FORESEEABLE RISKS INHERENT IN THE USE OF ITS PRODUCT OR WORK IN THAT ENVIRONMENT, SINCE THOSE ARE THE RISKS WHICH ATTEND THE NORMAL USE FOR WHICH THE PRODUCT WAS DESIGNED.  IF THE PLAINTIFF’S INJURIES OCCURRED BECAUSE OF THE PLAINTIFF’S USE OF THE PRODUCT IN A MANNER FOR WHICH THE PRODUCT IS NOT ADAPTED AND NOT REASONABLY FORESEEABLE BY THE DEFENDANT, THE PLAINTIFF CANNOT RECOVER.
  THEREFORE, UNLESS YOU FIND THE PRODUCT WAS UNSAFE DUE TO AN IMPROPER OR ABNORMAL USE BY THE PLAINTIFF RATHER THAN A DEFECT PRESENT WHEN IT WAS SOLD, THEN THIS DEFENSE WOULD NOT BE ESTABLISHED.

CHAPTER THIRTEEN - OTHER ACTIONS


ABUSE OF PROCESS

ABUSE OF PROCESS IS THE USE OF LEGAL SYSTEM FOR SOME PURPOSE OTHER THAN THAT WHICH WAS INTENDED BY THE LAW.

PROCESS IS THE WAY IN WHICH A PERSON OR A PERSON’S PROPERTY IS REQUIRED TO APPEAR IN COURT.  PROCESS IS ALSO THE MEANS BY WHICH COURTS REQUIRE COMPLIANCE WITH THEIR ORDERS.  IT INCLUDES ALL OF THE PROCEDURES INVOLVED IN BRINGING A CASE AGAINST ANOTHER.

THE PLAINTIFF MUST PROVE AN ABUSE OF PROCESS BY A PREPONDERANCE, OR GREATER WEIGHT, OF THE EVIDENCE.  FIRST, THE PLAINTIFF MUST PROVE THAT THE DEFENDANT HAD SOME ULTERIOR PURPOSE OR BAD INTENT.

THE PLAINTIFF MUST ALSO PROVE THAT THE DEFENDANT WILLFULLY USED LEGAL PROCESS FOR AN UNLAWFUL PURPOSE, FOR WHICH IT WAS NOT MEANT TO BE USED, IN ORDER TO COERCE OR HARASS THE PLAINTIFF IN SOME WAY.  THE DEFENDANT MUST HAVE DONE SOME ACT OR MADE SOME THREAT WHICH WAS NOT AUTHORIZED OR WHICH WAS AIMED AT A RESULT NOT LEGITIMATE IN THE USE OF PROCESS.
  THE DEFENDANT IS NOT LIABLE IF THE DEFENDANT HAS DONE NOTHING MORE THAN CARRY OUT THE PROCESS TO ITS AUTHORIZED CONCLUSION EVEN IF THE DEFENDANT DID SO WITH BAD INTENTIONS.  AN IMPROPER PURPOSE MAY BE COERCION TO GET AN ADVANTAGE NOT PROPERLY INVOLVED IN THE PROCEEDING ITSELF, SUCH AS THE SURRENDER OF PROPERTY, THE PAYMENT OF MONEY, OR THE GIVING UP OF SOME RIGHT BY USING THE PROCESS AS A LEVER, THREAT, OR CLUB.

IT IS NOT NECESSARY THAT THE PROCESS BE ISSUED WITHOUT JUSTIFICATION.  THE ISSUANCE OF THE PROCESS MAY, IN AND OF ITSELF, BE JUSTIFIED.  HOWEVER, IT IS THE MALICIOUS MISUSE OR PERVERSION OF THE PROCESS FOR AN UNLAWFUL PURPOSE THAT CONSTITUTES AN ABUSE OF PROCESS.

IF YOU FIND THAT THE PLAINTIFF HAS PROVEN THAT THE DEFENDANT HAD AN ULTERIOR PURPOSE AND THAT THE DEFENDANT WILFULLY DID SOME ACT CONTRARY TO THE LAWFUL PURPOSE OF THE PROCESS, YOU SHOULD RETURN A VERDICT FOR THE PLAINTIFF.

IF, ON THE OTHER HAND, YOU FIND THAT THE DEFENDANT HAD NO ULTERIOR PURPOSE OR THAT THE PROCESS WAS USED IN A LAWFUL WAY, YOU SHOULD RETURN A VERDICT FOR THE DEFENDANT.


ASSAULT AND BATTERY

AN ASSAULT OCCURS WHEN A PERSON UNLAWFULLY ATTEMPTS OR OFFERS TO COMMIT A VIOLENT INJURY UPON ANOTHER PERSON AND HAS THE PRESENT ABILITY TO COMPLETE THE ATTEMPTED INJURY.
  AN ASSAULT IS THE INTENTIONAL CREATION OF A REASONABLE FEAR OF IMMEDIATE BODILY HARM.
  IT IS NOT NECESSARY THAT THE ATTEMPTED INJURY OR HARM ACTUALLY TAKE PLACE.  FOR EXAMPLE, IF I WALK UP TO YOU, AND WHEN WE ARE WITHIN ARM’S REACH, I DRAW BACK TO HIT YOU, THAT IS AN ASSAULT.
  

MERE WORDS OR EXPRESSIONS OF ANGER DO NOT CONSTITUTE AN ASSAULT.  THE WORDS OR OTHER CIRCUMSTANCES MUST CREATE A REASONABLE AND UNCONDITIONAL THREAT THAT PUTS THE PLAINTIFF IN FEAR FOR AN OFFENSIVE OR HARMFUL TOUCHING BY THE DEFENDANT.

A BATTERY IS THE UNLAWFUL TOUCHING OF ANOTHER PERSON BY A PERSON WHO HAS COMMITTED THE ASSAULT.  AN UNLAWFUL TOUCHING CAN BE CAUSED BY A PART OF THE DEFENDANT’S BODY OR BY ANY OBJECT THE DEFENDANT PUTS IN MOTION.  A BATTERY IS THE COMPLETION OF THE ASSAULT BY USING OR APPLYING FORCE TO ANOTHER PERSON, HOWEVER SLIGHT, IN A RUDE, ANGRY, OR RESENTFUL MANNER WITHOUT LEGAL JUSTIFICATION FOR DOING SO.
  USING MY EARLIER EXAMPLE, IF I CARRY THROUGH THE ASSAULT BY HITTING YOU, THEN THAT IS A BATTERY.

THE TOUCHING IS NOT REQUIRED TO CAUSE A PHYSICAL INJURY.  THE LEAST TOUCHING IS SUFFICIENT IF IT WOULD BE OFFENSIVE AS TO PERSONAL DIGNITY TO AN ORDINARY PERSON WHO IS NOT OVERLY SENSITIVE.

ALTHOUGH THE DEFENDANT MUST INTEND TO TOUCH THE PLAINTIFF, THERE IS NO REQUIREMENT THAT THE DEFENDANT INTEND TO HARM THE PLAINTIFF.

SELF-DEFENSE 
NOTE: The self-defense charge in each case should be specifically tailored to adequately reflect the facts and theories presented by the defendant.  State v. Fuller, 297 S.C. 440, 377 S.E.2d 328 (1989).  Include the italicized language in the self-defense charge only if the facts support the theory
THE DEFENDANT HAS RAISED THE DEFENSE OF SELF-DEFENSE.  THE DEFENDANT HAS THE BURDEN OF PROVING SELF-DEFENSE BY A PREPONDERANCE, OR GREATER WEIGHT, OF THE EVIDENCE.

THE FOLLOWING ELEMENTS ARE REQUIRED TO ESTABLISH SELF-DEFENSE.

(1) WITHOUT FAULT
FIRST, THE DEFENDANT MUST BE WITHOUT FAULT IN BRINGING ON THE DIFFICULTY.  IF THE DEFENDANT’S CONDUCT WAS THE TYPE WHICH WAS REASONABLY CALCULATED TO, AND DID, PROVOKE A DEADLY ASSAULT, THE DEFENDANT WOULD BE AT FAULT IN BRINGING ON THE DIFFICULTY AND WOULD NOT BE ENTITLED TO THE DEFENSE OF SELF-DEFENSE.

CONTEMPTUOUS LANGUAGE

SELF-DEFENSE IS NOT AVAILABLE TO A PERSON WHO USES LANGUAGE, WHICH IS SO CONTEMPTUOUS THAT A REASONABLE PERSON WOULD EXPECT IT TO BRING ON A PHYSICAL ENCOUNTER, AND WHICH DID ACTUALLY CONTRIBUTE TO THE PHYSICAL ENCOUNTER.
 

MUTUAL COMBAT

IF THE DEFENDANT VOLUNTARILY PARTICIPATED IN MUTUAL COMBAT FOR PURPOSES OTHER THAN PROTECTION, THE KILLING OF THE VICTIM WOULD NOT BE SELF-DEFENSE.  THIS IS TRUE EVEN IF, DURING THE COMBAT, THE DEFENDANT FEARED DEATH OR SERIOUS BODILY INJURY.  HOWEVER, IF, BEFORE THE KILLING IS COMMITTED, THE DEFENDANT WITHDREW AND TRIED IN GOOD FAITH TO AVOID FURTHER CONFLICT, AND EITHER BY WORD OR ACT, MADE THAT FACT KNOWN TO THE VICTIM, HE WOULD BE WITHOUT FAULT IN BRINGING ON THE DIFFICULTY.

FOR MUTUAL COMBAT THERE MUST BE A MUTUAL INTENT AND WILLINGNESS TO FIGHT.  THIS INTENT MAY BE SHOWN BY THE ACTS AND CONDUCT OF THE PARTIES AND THE CIRCUMSTANCES SURROUNDING THE COMBAT.

BATTERED PERSON’S SYNDROME

IF THE DEFENDANT KILLED HIS (HER) ABUSER DURING A CONFRONTATION WHEN THE ABUSER CLEARLY WAS THE AGGRESSOR, THIS ELEMENT IS SATISFIED.  HOWEVER, IT MAY BE POSSIBLE TO CHARACTERIZE A BATTERED PERSON AS THE VICTIM OF A CONTINUING ASSAULT AT THE HANDS OF THE BATTERER.  WHEN THIS IS THE CASE, THE FIRST ELEMENT OF SELF-DEFENSE MAY BE SATISFIED EVEN THOUGH THE BATTERED PERSON ACTS AT A TIME WHEN THE BATTERER WAS NOT BEING PHYSICALLY ABUSIVE.

(2) IMMINENT DANGER

THE SECOND ELEMENT OF SELF-DEFENSE IS THAT  THE DEFENDANT WAS ACTUALLY IN IMMINENT DANGER OF DEATH OR SERIOUS BODILY INJURY OR THAT THE DEFENDANT ACTUALLY BELIEVED HE (SHE) WAS IN IMMINENT DANGER OF DEATH OR SERIOUS BODILY INJURY.

IF THE DEFENDANT WAS ACTUALLY IN IMMINENT DANGER, IT MUST BE SHOWN THAT THE CIRCUMSTANCES WOULD HAVE WARRANTED A PERSON OF ORDINARY FIRMNESS AND COURAGE TO STRIKE THE FATAL BLOW TO PREVENT DEATH OR SERIOUS BODILY INJURY.  IF THE DEFENDANT BELIEVED HE (SHE) WAS IN IMMINENT DANGER OF DEATH OR SERIOUS BODILY INJURY, IT MUST BE SHOWN THAT A REASONABLY PRUDENT PERSON OF ORDINARY FIRMNESS AND COURAGE WOULD HAVE HAD THE SAME BELIEF.

IN DECIDING WHETHER THE DEFENDANT ACTUALLY WAS, OR BELIEVED HE (SHE) WAS, IN IMMINENT DANGER OF DEATH OR SERIOUS BODILY INJURY, YOU SHOULD CONSIDER ALL THE FACTS AND CIRCUMSTANCES SURROUNDING THE ASSAULT AND BATTERY, INCLUDING THE PHYSICAL CONDITION AND CHARACTERISTICS OF THE DEFENDANT AND THE VICTIM.

RIGHT TO ACT ON APPEARANCES

THE DEFENDANT DOES NOT HAVE TO SHOW THAT HE (SHE) WAS ACTUALLY IN DANGER.  IT IS ENOUGH IF THE DEFENDANT BELIEVED HE (SHE) WAS IN IMMINENT DANGER AND A REASONABLY PRUDENT PERSON OF ORDINARY FIRMNESS AND COURAGE WOULD HAVE HAD THE SAME BELIEF.  THE DEFENDANT HAS THE RIGHT TO ACT ON APPEARANCES EVEN THOUGH THE DEFENDANT’S BELIEFS MAY HAVE BEEN MISTAKEN.
  IT IS FOR YOU TO DECIDE WHETHER THE DEFENDANT’S FEAR OF IMMEDIATE DANGER OF DEATH OR SERIOUS BODILY INJURY WAS REASONABLE AND WOULD HAVE BEEN FELT BY AN ORDINARY PERSON IN THE SAME SITUATION.

BATTERED PERSON’S SYNDROME

AT TIMES, A BATTERED PERSON ACTUALLY IS IN IMMINENT DANGER OF VIOLENCE WHEN HE (SHE) ACTS.   DEPENDING ON THE FACTS OF THE CASE, THE DEFENDANT MAY ACT IN SELF-DEFENSE IF HE (SHE) BELIEVES HE (SHE) IS IN IMMINENT DANGER OF DEATH OR SERIOUS BODILY HARM EVEN THOUGH THE BATTERER IS NOT BEING PHYSICALLY ABUSIVE WHEN THE DEFENDANT ACTS.  THIS IS BECAUSE BATTERED PERSONS CAN EXPERIENCE A HEIGHTENED SENSE OF IMMINENT DANGER ARISING FROM THE PERPETUAL TERROR OF PHYSICAL AND MENTAL ABUSE.  OFTEN THE TERROR DOES NOT DECREASE, EVEN WHEN THE BATTERER IS ABSENT OR ASLEEP.  WHERE TORTURE APPEARS INTERMINABLE AND ESCAPE IMPOSSIBLE, THE BELIEF THAT ONLY THE DEATH OF THE BATTERER CAN PROVIDE RELIEF MAY BE REASONABLE IN THE MIND OF A PERSON OF ORDINARY FIRMNESS.

WORDS ACCOMPANIED BY HOSTILE ACTS

WORDS ACCOMPANIED BY HOSTILE ACTS MAY, DEPENDING ON THE CIRCUMSTANCES, ESTABLISH SELF-DEFENSE.

PRIOR DIFFICULTIES

EVIDENCE OF PRIOR DIFFICULTIES BETWEEN THE DEFENDANT AND THE PLAINTIFF MAY BE CONSIDERED IN DECIDING WHETHER A THREAT EXISTED, WHETHER THE DEFENDANT HAD A REASON TO BELIEVE A THREAT EXISTED, AND HOW SERIOUS THAT THREAT WAS. 

SIZE AND AGE

THE RELATIVE SIZES, AGES, AND WEIGHTS OF THE DEFENDANT AND THE PLAINTIFF MAY BE CONSIDERED IN DECIDING THE APPARENT OR ACTUAL NEED FOR FORCE IN SELF-DEFENSE AND THE AMOUNT OF FORCE NEEDED.

VICTIM’S VIOLENT REPUTATION

THE REPUTATION OF THE PLAINTIFF AS A VIOLENT PERSON MAY BE CONSIDERED IN DECIDING WHETHER THERE WAS A NEED FOR FORCE, WHETHER THE DEFENDANT HAD REASON TO BELIEVE THERE WAS A NEED FOR FORCE, AND WHETHER DEADLY FORCE WAS REASONABLY NECESSARY.

PRIOR VIOLENCE BY VICTIM

PRIOR INSTANCES OF VIOLENCE BY THE PLAINTIFF MAY BE CONSIDERED IN DECIDING WHETHER THE DEFENDANT ACTUALLY BELIEVED HE (SHE) WAS IN IMMINENT DANGER OF DEATH OR SERIOUS BODILY INJURY OR WAS ACTUALLY IN IMMINENT DANGER.

THREATS BY THE VICTIM

THREATS MADE BY THE PLAINTIFF MAY BE CONSIDERED IN DETERMINING WHETHER THE DEFENDANT ACTUALLY WAS, OR BELIEVED HE (SHE) WAS, IN IMMINENT DANGER.

INTOXICATION

THE INTOXICATION OF THE PLAINTIFF MAY BE CONSIDERED IN DECIDING WHETHER THE DEFENDANT’S FEAR OF DEATH OR BODILY HARM WAS REASONABLE.

(3) NO OTHER WAY TO AVOID DANGER

THE FINAL ELEMENT OF SELF-DEFENSE IS THAT THE DEFENDANT HAD NO OTHER PROBABLE WAY TO AVOID THE DANGER OF DEATH OR SERIOUS BODILY INJURY THAN TO ACT AS THE DEFENDANT DID IN THIS PARTICULAR INSTANCE. 

DUTY TO RETREAT

PREMISES

IF THE DEFENDANT WAS ON HIS (HER) OWN PREMISES, THE DEFENDANT HAD NO DUTY TO RETREAT BEFORE ACTING IN SELF-DEFENSE.

BUSINESS

IF THE DEFENDANT WAS IN HIS (HER) PLACE OF BUSINESS, THE DEFENDANT HAD NO DUTY TO RETREAT BEFORE ACTING IN SELF-DEFENSE.

INCREASED RISK OF HARM

THE DEFENDANT HAD NO DUTY TO RETREAT IF, BY DOING SO, THE DANGER OF BEING KILLED OR SUFFERING SERIOUS BODILY INJURY WOULD INCREASE.

LAWFUL GUEST

A LAWFUL GUEST IN ANOTHER’S HOME HAS NO DUTY TO RETREAT BEFORE USING DEADLY FORCE IN SELF-DEFENSE AGAINST AN INTRUDER.  A LAWFUL GUEST IS A PERSON WHO ENTERS THE PREMISES OF ANOTHER BY EITHER EXPRESS OR IMPLIED INVITATION.  HOWEVER, A GUEST HAS A DUTY TO RETREAT, WHERE POSSIBLE, IF THE ATTACKER IS THE OWNER OR OCCUPIER OF THE PROPERTY.

BATTERED PERSON’S SYNDROME

A BATTERED PERSON WHO IS HELD HOSTAGE BY THE BATTERER MAY HAVE NO OTHER MEANS OF AVOIDING A BATTERING THAN TO KILL THE BATTERER IN SELF-DEFENSE.  A BATTERED PERSON WHO ACTS WHILE ON HIS (HER) OWN PREMISES HAS NO DUTY TO RETREAT.

DEGREE OF FORCE

A PERSON CANNOT BE REQUIRED TO MAKE AN EXACT CALCULATION AS TO THE DEGREE OR AMOUNT OF FORCE WHICH MAY BE NEEDED TO AVOID DEATH OR SERIOUS BODILY HARM.  THEREFORE, IN SELF-DEFENSE, THE DEFENDANT HAS THE RIGHT TO USE THE FORCE NEEDED TO AVOID DEATH OR SERIOUS BODILY HARM.  THE FORCE USED IN SELF-DEFENSE DOES NOT HAVE TO BE LIMITED TO THE DEGREE OR AMOUNT OF FORCE USED BY THE VICTIM.  THE DEFENDANT HAS THE RIGHT TO USE SO MUCH FORCE AS APPEARED TO BE NECESSARY FOR COMPLETE SELF-PROTECTION, AND WHICH A PERSON OF ORDINARY REASON AND FIRMNESS WOULD HAVE BELIEVED TO BE NEEDED TO PREVENT DEATH OR SERIOUS BODILY HARM.

CONTINUING UNTIL THREAT OF HARM IS ENDED

IF THE DEFENDANT IS JUSTIFIED IN DEFENDING HIMSELF (HERSELF) OR OTHERS AND IN FIRING THE FIRST SHOT, THEN THE DEFENDANT IS ALSO JUSTIFIED IN CONTINUING TO SHOOT UNTIL IT IS APPARENT THAT THE DANGER OF DEATH OR SERIOUS BODILY INJURY HAS COMPLETELY ENDED.

DEFENSE OF ANOTHER

UNDER THE LAW OF SELF-DEFENSE, THE DEFENDANT MAY TAKE ANOTHER’S LIFE IN THE DEFENSE OF OTHERS. THE RIGHT TO INTERVENE TO PROTECT ANOTHER PERSON IS SUBJECT TO THE SAME RIGHTS AND LIMITATIONS AS THE RIGHT OF SELF-DEFENSE.

THE DEFENDANT MAY TAKE THE LIFE OF PERSON WHO ASSAULTS A FRIEND, RELATIVE, OR BYSTANDER IF THAT FRIEND, RELATIVE, OR BYSTANDER WOULD HAVE HAD THE RIGHT OF SELF-DEFENSE.

TO SHOW THAT THE PERSON BEING DEFENDED HAD THE RIGHT OF SELF-DEFENSE, IT MUST FIRST BE SHOWN THAT THE PERSON BEGIN DEFENDED AND THE DEFENDANT WERE BOTH WITHOUT FAULT IN BRINGING ON THE DIFFICULTY.  IF THE CONDUCT OF THE PERSON DEFENDED OR THE DEFENDANT WAS THE TYPE WHICH WAS REASONABLY CALCULATED TO, AND DID, PROVOKE A DEADLY ASSAULT, THE PERSON WOULD BE AT FAULT IN BRINGING ON THE DIFFICULTY AND WOULD NOT HAVE THE RIGHT OF SELF-DEFENSE.  THEREFORE, THE DEFENDANT WOULD NOT HAVE THE RIGHT TO USE DEADLY FORCE IN DEFENDING THAT PERSON.

THE DEFENSE OF ANOTHER PERSON IS EXCUSABLE IF THE DEFENDANT HAD REASONABLE GROUNDS TO BELIEVE, AND IN GOOD FAITH DID BELIEVE, THAT THE PERSON BEING DEFENDED WAS IN IMMINENT DANGER OF DEATH OR SERIOUS BODILY HARM FROM THE VICTIM.

IN DECIDING WHETHER THE PERSON DEFENDED ACTUALLY WAS, OR THAT THE DEFENDANT ACTUALLY BELIEVED THE PERSON WAS, IN IMMINENT DANGER OF DEATH OR SERIOUS BODILY INJURY, YOU SHOULD CONSIDER ALL THE FACTS AND CIRCUMSTANCES SURROUNDING THE CRIME, INCLUDING THE PHYSICAL CONDITION AND CHARACTERISTICS OF THE PARTIES.

RIGHT TO ACT ON APPEARANCES

THE DEFENDANT DOES NOT HAVE TO SHOW THAT THE PERSON THE DEFENDANT DEFENDED WAS ACTUALLY IN DANGER.  IT IS ENOUGH IF THE DEFENDANT BELIEVED THE PERSON WAS IN IMMINENT DANGER.  THE DEFENDANT HAS THE RIGHT TO ACT ON APPEARANCES EVEN THOUGH THE DEFENDANT’S BELIEFS MAY HAVE BEEN MISTAKEN.  THE DEFENDANT MUST SHOW THAT, UNDER THE CIRCUMSTANCES AS THEY APPEARED TO THE DEFENDANT, THE DEFENDANT BELIEVED THE PERSON DEFENDED WAS IN DANGER AND THAT A REASONABLY PRUDENT PERSON OF ORDINARY FIRMNESS AND COURAGE WOULD HAVE HAD THE SAME BELIEF UNDER THE SAME CIRCUMSTANCES.
  IT IS FOR YOU TO DECIDE WHETHER THE DEFENDANT’S FEAR OF IMMEDIATE DANGER OF DEATH OR SERIOUS BODILY INJURY TO THE PERSON DEFENDED WAS REASONABLE AND WOULD HAVE BEEN FELT BY AN ORDINARY PERSON IN THE SAME SITUATION.  THE DEFENDANT DOES NOT HAVE TO WAIT UNTIL THE VICTIM GETS THE DROP ON THE PERSON DEFENDED; THE DEFENDANT HAS THE RIGHT TO ACT UNDER THE LAW OF SELF-PRESERVATION TO PREVENT THE VICTIM FROM GETTING THE DROP ON THE PERSON DEFENDED.

WORDS ACCOMPANIED BY HOSTILE ACTS

WORDS ACCOMPANIED BY HOSTILE ACTS MAY, DEPENDING ON THE CIRCUMSTANCES, ESTABLISH SELF-DEFENSE.

PRIOR DIFFICULTIES

EVIDENCE OF PRIOR DIFFICULTIES BETWEEN THE PERSON DEFENDED AND THE VICTIM MAY BE CONSIDERED IN DECIDING WHETHER A THREAT EXISTED, WHETHER THE DEFENDANT HAD A REASON TO BELIEVE A THREAT EXISTED, AND HOW SERIOUS THAT THREAT WAS. 

SIZE AND AGE

THE RELATIVE SIZES, AGES, AND WEIGHTS OF THE PARTIES MAY BE CONSIDERED IN DECIDING THE APPARENT OR ACTUAL NEED FOR FORCE IN SELF-DEFENSE AND THE AMOUNT OF FORCE NEEDED.

VICTIM’S VIOLENT REPUTATION

THE REPUTATION OF THE PLAINTIFF AS A VIOLENT PERSON MAY BE CONSIDERED IN DECIDING WHETHER THERE WAS A NEED FOR FORCE, WHETHER THE DEFENDANT HAD REASON TO BELIEVE THERE WAS A NEED FOR FORCE, AND WHETHER DEADLY FORCE WAS REASONABLY NECESSARY.

PRIOR VIOLENCE BY VICTIM

PRIOR INSTANCES OF VIOLENCE BY THE PLAINTIFF MAY BE CONSIDERED IN DECIDING WHETHER THE DEFENDANT ACTUALLY BELIEVED THE PERSON DEFENDED WAS IN IMMINENT DANGER OF DEATH OR SERIOUS BODILY INJURY OR WAS ACTUALLY IN IMMINENT DANGER.

THREATS BY THE VICTIM

THREATS MADE BY THE PLAINTIFF MAY BE CONSIDERED IN DETERMINING WHETHER THE DEFENDANT ACTUALLY BELIEVED THE PERSON DEFENDED WAS IN IMMINENT DANGER OF DEATH OR SERIOUS BODILY INJURY OR WAS ACTUALLY IN IMMINENT DANGER.

INTOXICATION

THE INTOXICATION OF THE PLAINTIFF MAY BE CONSIDERED IN DECIDING WHETHER THE DEFENDANT’S FEAR OF DEATH OR BODILY HARM TO THE PERSON DEFENDED WERE REASONABLE.

IN ORDER TO BE ENTITLED TO DEFEND ANOTHER, THE PERSON DEFENDED MUST HAVE HAD NO OTHER PROBABLE WAY TO AVOID THE DANGER OF DEATH OR SERIOUS BODILY INJURY THAN TO ACT AS THE DEFENDANT DID IN THIS PARTICULAR INSTANCE. 

WHERE THE PERSON BEING DEFENDED HAD NO DUTY TO RETREAT, THE DEFENDANT LIKEWISE WOULD HAVE NO DUTY TO RETREAT.

DUTY TO RETREAT

PREMISES

IF THE PERSON DEFENDED WAS ON HIS (HER) OWN PREMISES, THE DEFENDANT HAD NO DUTY TO RETREAT BEFORE ACTING IN DEFENSE OF ANOTHER.

BUSINESS

IF THE PERSON DEFENDED WAS IN HIS (HER) PLACE OF BUSINESS, THE DEFENDANT HAD NO DUTY TO RETREAT BEFORE ACTING IN DEFENSE OF OTHERS.

INCREASED RISK OF HARM

THE DEFENDANT HAD NO DUTY TO RETREAT IF, BY DOING SO, THE DANGER OF BEING KILLED OR SUFFERING SERIOUS BODILY INJURY WOULD INCREASE.

LAWFUL GUEST

A LAWFUL GUEST IN ANOTHER’S HOME HAS NO DUTY TO RETREAT BEFORE USING DEADLY FORCE IN SELF-DEFENSE AGAINST AN INTRUDER.  A LAWFUL GUEST IS A PERSON WHO ENTERS THE PREMISES OF ANOTHER BY EITHER EXPRESS OR IMPLIED INVITATION.  HOWEVER, A GUEST HAS A DUTY TO RETREAT, WHERE POSSIBLE, IF THE ATTACKER IS THE OWNER OR OCCUPIER OF THE PROPERTY.

DEFENSE OF PROPERTY

HOME

IF THE DEFENDANT, OR A MEMBER OF THE DEFENDANT’S HOUSEHOLD, IS ATTACKED IN THE DEFENDANT’S OWN HOME, THE DEFENDANT MAY USE THE FORCE WHICH APPEARS TO BE NEEDED TO PROTECT HIMSELF (HERSELF) OR HIS (HER) HOUSEHOLD FROM DEATH OR SERIOUS BODILY INJURY.

IF A TRESPASSER REFUSES TO LEAVE THE HOME WHEN ASKED TO LEAVE, THE DEFENDANT MAY USE THE NECESSARY FORCE TO EJECT THE TRESPASSER.  IF, IN THE EFFORT TO EJECT THE TRESPASSER, THE LIFE OR SAFETY OF THE DEFENDANT OR A MEMBER OF THE HOUSEHOLD IS JEOPARDIZED, THE DEFENDANT MAY TAKE THE LIFE OF THE TRESPASSER.  THE KIND AND DEGREE OF FORCE WHICH ARE JUSTIFIED DEPEND ON THE CONDUCT OF THE TRESPASSER.

IF A PERSON ENTERED THE DWELLING AT THE INVITATION OF A MEMBER OF THE HOUSEHOLD, THE PERSON BECOMES A TRESPASSER IF THE PERSON REFUSES TO LEAVE WHEN ASKED. 

IF, WHILE LEGITIMATELY EXERCISING IN GOOD FAITH THE RIGHT TO EJECT A TRESPASSER, THE DEFENDANT IS ASSAULTED BY THE TRESPASSER AND FEARS DEATH OR SERIOUS BODILY HARM, THE DEFENDANT WOULD BE WITHOUT FAULT IN BRINGING ON THE DIFFICULTY.  WHETHER THE DEFENDANT WAS ACTING IN GOOD FAITH IN ATTEMPTING TO EJECT THE VICTIM AND WAS ASSAULTED IN THE PROCESS IS A QUESTION FOR YOU TO DETERMINE.

BUSINESS

A BUSINESS OWNER HAS THE RIGHT TO EJECT A TRESPASSER FROM THE BUSINESS PREMISES.  A TRESPASSER IS ONE WHO INTENTIONALLY AND WITHOUT EITHER EXPRESS OR IMPLIED CONSENT, INVITATION, LICENSE, OR PRIVILEGE ENTERS OR REMAINS ON THE PROPERTY OF THE OWNER OR THE PERSON WHO OCCUPIES THE PROPERTY BY RIGHT OR PRIVILEGE.  IF, WHILE LEGITIMATELY EXERCISING IN GOOD FAITH THE RIGHT TO EJECT A TRESPASSER, THE DEFENDANT IS ASSAULTED BY THE TRESPASSER AND FEARS DEATH OR SERIOUS BODILY HARM, THE DEFENDANT WOULD BE WITHOUT FAULT IN BRINGING ON THE DIFFICULTY.  WHETHER THE DEFENDANT WAS ACTING IN GOOD FAITH IN ATTEMPTING TO EJECT THE VICTIM AND WAS ASSAULTED IN THE PROCESS IS A QUESTION FOR YOU TO DETERMINE.


ATTRACTIVE NUISANCE

THE PLAINTIFF CLAIMS THAT, EVEN IF THE CHILD WAS TRESPASSING ON THE DEFENDANT’S PROPERTY, THE DEFENDANT SHOULD BE RESPONSIBLE FOR THE CHILD’S INJURY [DEATH] BECAUSE THE DEFENDANT HAD AN ATTRACTIVE NUISANCE ON THE PROPERTY.

AN ATTRACTIVE NUISANCE IS SOMETHING WHICH, BY ITS VERY NATURE, IS ESPECIALLY ATTRACTIVE TO YOUNG CHILDREN AND IS DANGEROUS TO THEM.  IF THE DEFENDANT CREATES OR BRINGS AN ATTRACTIVE NUISANCE ON THE PROPERTY, THE DEFENDANT MUST TAKE REASONABLE PRECAUTIONS TO MAKE SURE THAT CHILDREN WILL NOT BE INJURED BY IT.

EVEN IF THE OBJECT IS NOT ESPECIALLY ATTRACTIVE TO CHILDREN, BUT IS AN OBVIOUS DANGER AND IS LEFT EXPOSED WHERE CHILDREN MIGHT COME IN CONTACT WITH IT, THE DEFENDANT HAS THE DUTY TO REASONABLY ANTICIPATE THE LIKELIHOOD OF A CHILD BEING INJURED BY THE CONDITION OR OBJECT AND TAKE REASONABLE STEPS TO PREVENT AN INJURY.

TO HOLD THE DEFENDANT RESPONSIBLE FOR THE CHILD’S INJURY [DEATH], THE PLAINTIFF MUST FIRST PROVE BY A PREPONDERANCE, OR GREATER WEIGHT, OF THE EVIDENCE THAT THE CONDITION OR OBJECT WHICH CAUSED THE CHILD’S INJURY [DEATH] WAS DANGEROUS.

NEXT, THE PLAINTIFF MUST SHOW THAT THE CONDITION OR OBJECT ACTUALLY ATTRACTED THE CHILD TO THE DANGER.


CONDEMNATION

THIS IS A CONDEMNATION CASE ARISING UNDER THE LAW OF EMINENT DOMAIN.  EMINENT DOMAIN MEANS THAT THE STATE OF SOUTH CAROLINA, OR ONE OF ITS AGENCIES OR BRANCHES, HAS THE RIGHT TO TAKE PRIVATE PROPERTY FOR PUBLIC USE.  THIS ACTION IS CALLED CONDEMNING THE PROPERTY.

IN THIS CASE, [THE STATE] [______________________ A PUBLIC UTILITY] HAS CONDEMNED ___________________ ACRES OF LAND BELONGING TO _______________________, THE LANDOWNER, FOR THE CONSTRUCTION OF A [HIGHWAY][POWER LINE RIGHT-OF-WAY].  [THE STATE] [THE PUBLIC UTILITY] MUST PAY FOR THE PROPERTY WHICH HAS BEEN TAKEN FOR PUBLIC USE.  BOTH PARTIES IN THIS CASE AGREE THAT PAYMENT MUST BE MADE FOR THE PROPERTY.  HOWEVER, THEY DISAGREE AS TO HOW MUCH SHOULD BE PAID.  

YOU ARE NOT TO BE CONCERNED WITH WHETHER THE [STATE] [UTILITY COMPANY] HAD A RIGHT TO TAKE THE PROPERTY OR WHETHER THE [ROAD] [POWER LINE] SHOULD BE RUN THROUGH THIS PARTICULAR PIECE OF PROPERTY.  YOU MUST ONLY DECIDE THE AMOUNT THE LANDOWNER SHOULD BE PAID IN ORDER TO BE ADEQUATELY PAID FOR THE PROPERTY.  THIS AMOUNT IS CALLED JUST COMPENSATION.  THE LANDOWNER HAS THE BURDEN OF PROVING  THE AMOUNT OF JUST COMPENSATION BY THE PREPONDERANCE, OR GREATER WEIGHT, OF THE EVIDENCE.

JUST COMPENSATION IS THE AMOUNT OF MONEY WHICH WOULD PUT THE LANDOWNER IN AS GOOD A POSITION FINANCIALLY AS HE [SHE] WAS IN PRIOR TO THE CONDEMNATION OF THE PROPERTY.
  IN DECIDING WHAT IS JUST COMPENSATION, YOU SHOULD CONSIDER THE VALUE OF THE PROPERTY TAKEN ON THE DATE OF THE TAKING, ANY DECREASE IN THE VALUE OF THE LANDOWNER’S REMAINING PROPERTY,  AND ANY BENEFITS FROM THE PROPOSED PROJECT INCLUDING THE VALUE OF ANY PROPERTY OR RIGHTS GIVEN UP OR GIVEN TO THE LANDOWNER AS A RESULT OF THE PROJECT.

TO DETERMINE JUST COMPENSATION, YOU MUST FIRST DETERMINE THE FAIR MARKET VALUE OF THE CONDEMNED PROPERTY AND THE FAIR MARKET VALUE OF THE PROPERTY WHICH THE LANDOWNER HAD AFTER THE CONDEMNATION.  FAIR MARKET VALUE IS THE PRICE A WILLING BUYER WOULD PAY AND A WILLING SELLER WOULD ACCEPT IN THE ORDINARY COURSE OF BUSINESS IF THERE WERE NO FORCED SALE.
  YOU MAY CONSIDER COMPARABLE SALES OF PROPERTY TO DETERMINE THE FAIR MARKET VALUE OF THE PROPERTY.  A COMPARABLE SALE IS ONE WHICH IS NOT TOO REMOTE IN TIME AND WHICH HAS SOME SIMILARITIES.  THE SALE DOES NOT HAVE TO BE IN THE SAME LOCATION AS THE PROPERTY CONDEMNED, BUT IT SHOULD BE REASONABLY COMPARABLE.

FAIR MARKET VALUE INCLUDES THE FAIR PRICE FOR ANY CURRENT USE OF THE PROPERTY OR ANY USE WHICH MAY BE REASONABLY ANTICIPATED IN THE NEAR FUTURE.  THE USES WHICH MAY BE CONSIDERED MUST BE SO REASONABLY PROBABLE AS TO HAVE AN EFFECT ON THE PRESENT MARKET VALUE OF THE LAND.  YOU MAY CONSIDER ALL USES TO WHICH THE PROPERTY IS AND MIGHT BE ADAPTED.  COMPENSATION SHOULD BE AWARDED BASED ON THE MOST ADVANTAGEOUS AND VALUABLE USE OF THE PROPERTY, CONSIDERING THE EXISTING OR REASONABLY EXPECTED FUTURE BUSINESSES OR WANTS OF THE COMMUNITY.  YOU CANNOT CONSIDER A PURELY IMAGINATIVE OR SPECULATIVE VALUE.  THERE MUST BE A POSSIBILITY CONSIDERABLE ENOUGH TO PRACTICALLY AFFECT THE PROPERTY’S MARKET VALUE.

FAIR MARKET VALUE IS NOT SENTIMENTAL VALUE OR THE PRICE THE PROPERTY WOULD SELL FOR UNDER SPECIAL OR EXTRAORDINARY CIRCUMSTANCES.
  HOWEVER, IF THE LANDOWNER HAS PROVEN THAT THE LAND POSSESSES SPECIAL VALUE TO HIM [HER] WHICH CAN BE MEASURED BY MONEY, THAT VALUE MAY BE CONSIDERED IN DETERMINING THE FAIR MARKET VALUE OF THE PROPERTY.

THE PROPERTY OF THE LANDOWNER MUST BE CONSIDERED TOGETHER AS ONE TRACT, EVEN THOUGH THE LANDOWNER MAY HAVE AT ONE TIME FILED PLATS SHOWING A SUBDIVISION OF THE PROPERTY.

YOU SHOULD NOT CONSIDER ANY INCONVENIENCES OR DAMAGES OF A TEMPORARY NATURE TO THE LANDOWNER ARISING FROM THE [CONSTRUCTION OF THE HIGHWAY] [INSTALLATION OF THE POWER LINES].  THE INCONVENIENCE AND TEMPORARY EFFECTS WHICH OCCUR DURING THE CONSTRUCTION PERIOD ARE NOT TO BE CONSIDERED AS PERMANENT AND, THEREFORE, SHOULD NOT BE INCLUDED IN THE BASIS FOR THE AWARD.

RIGHT-OF-WAY

A RIGHT-OF-WAY IS A PRIVILEGE TO USE THE LAND.  IT DOES NOT INVOLVE THE TRANSFER OF OWNERSHIP OF THE LAND.  THE LANDOWNER STILL HAS TITLE TO THE PROPERTY WHICH IS SUBJECT TO THE RIGHT-OF-WAY AND MAY CONTINUE TO USE THE PROPERTY FOR ANY PURPOSE THAT DOES NOT INTERFERE WITH THE UTILITY COMPANY’S POWER LINE.  IN ADDITION, THERE ARE TWO AREAS ON EITHER SIDE OF THE POWER LINE RIGHT-OF-WAY WHICH ARE CALLED FALL AREAS.  THE LANDOWNER ALSO HAS TITLE TO THIS PROPERTY, BUT THE UTILITY COMPANY MAY CLEAR THE AREA OF TREES.]


CONVERSION

THE PLAINTIFF CLAIMS THAT THE DEFENDANT CONVERTED THE PLAINTIFF’S PERSONAL PROPERTY.   PERSONAL PROPERTY IS ANYTHING THAT IS NOT REAL ESTATE.  CONVERSION IS THE UNAUTHORIZED EXERCISE OF CONTROL OVER PERSONAL PROPERTY BELONGING TO ANOTHER PERSON WHICH EITHER CHANGES OR EXCLUDES THE OWNER’S RIGHTS TO THE PROPERTY.

IN ORDER TO PROVE CONVERSION, THE PLAINTIFF MUST FIRST PROVE THAT THE PLAINTIFF OWNED OR HAD A RIGHT TO POSSESS A CERTAIN PIECE OF PERSONAL PROPERTY.

THE PLAINTIFF MUST THEN SHOW THAT THE DEFENDANT GAINED CONTROL AND POSSESSION OF THE PROPERTY OR PREVENTED THE PLAINTIFF FROM USING THE PROPERTY.

FINALLY, THE PLAINTIFF MUST SHOW THAT THE DEFENDANT DID THIS WITHOUT THE PLAINTIFF’S PERMISSION.
  IF THE PLAINTIFF EXPRESSLY OR IMPLIEDLY AGREED TO OR APPROVED THE DEFENDANT’S TAKING, USE, RETENTION, OR DISPOSITION OF THE PROPERTY, THE PLAINTIFF CANNOT RECOVER FOR CONVERSION OF THE PROPERTY.

CONVERSION CAN ARISE IN THREE DIFFERENT WAYS.  FIRST, THERE IS A CONVERSION IF THE DEFENDANT WRONGFULLY GETS THE PROPERTY.  IN THIS CASE, THE CONVERSION TAKES PLACE WHEN THE DEFENDANT GETS THE PROPERTY.

SECOND, CONVERSION CAN OCCUR WHEN THE DEFENDANT LEGALLY GOT THE PROPERTY, THEN IMPROPERLY DISPOSED OF IT.  IN THIS CASE, THE CONVERSION TAKES PLACE WHEN THE DEFENDANT IMPROPERLY DISPOSED OF THE PROPERTY.

A CONVERSION CAN ALSO TAKE PLACE WHEN THE DEFENDANT LEGALLY GOT THE PROPERTY, THEN REFUSED TO GIVE IT BACK WHEN ASKED.  IN THIS CASE, THE CONVERSION TAKES PLACE WHEN THE DEFENDANT REFUSED TO GIVE THE PROPERTY BACK TO THE PLAINTIFF AFTER THE PLAINTIFF ASKED THE DEFENDANT TO RETURN THE PROPERTY.

IF YOU FIND THAT A CONVERSION DID TAKE PLACE, YOU SHOULD RETURN A VERDICT FOR THE PLAINTIFF FOR THE VALUE OF THE PROPERTY TAKEN WITH INTEREST.
  YOU MAY AWARD THE PLAINTIFF UP TO THE HIGHEST VALUE FOR THE PROPERTY UP UNTIL THE TIME OF THE TRIAL.  DAMAGES FOR CONVERSION MAY BE REDUCED IF THE DEFENDANT RETURNS THE PROPERTY AND THE PLAINTIFF ACCEPTS IT BACK.  IF THAT HAPPENS, THE DAMAGES SHOULD BE REDUCED TO A SMALL SUM OR TO AN AMOUNT EQUAL TO THE REDUCTION IN VALUE OF THE PROPERTY BETWEEN THE TIME OF THE CONVERSION AND THE RETURN OF THE PROPERTY.

IF YOU FIND THAT THE PLAINTIFF IS ENTITLED TO DAMAGES FOR CONVERSION OF THE PROPERTY, YOU MUST THEN DECIDE WHETHER THE DEFENDANT’S ACTS WERE WILLFUL, RECKLESS, AND/OR COMMITTED WITH CONSCIOUS INDIFFERENCE TO THE RIGHTS OF OTHERS.
  IF SO, THEN YOU MAY AWARD THE PLAINTIFF PUNITIVE DAMAGES.   


DEFAMATION - LIBEL AND SLANDER

THE PLAINTIFF CLAIMS THAT THE DEFENDANT COMMUNICATED A DEFAMATORY STATEMENT ABOUT THE PLAINTIFF TO ANOTHER PERSON.  [FOR LIBEL ACTIONS: LIBEL IS A WRITTEN DEFAMATORY STATEMENT OR ONE ACCOMPLISHED BY ACTIONS OR CONDUCT.]  [FOR SLANDER ACTIONS: SLANDER IS A SPOKEN DEFAMATORY STATEMENT.]
  THIS ACTION IS BASED ON THE VIOLATION OF THE PLAINTIFF’S RIGHT TO ENJOY A GOOD REPUTATION WITHOUT FALSE AND DEFAMATORY ATTACKS.  DEFAMATORY LANGUAGE IS LANGUAGE THAT TENDS TO INJURE OR ADVERSELY AFFECT THE PLAINTIFF’S REPUTATION.

IN ORDER TO RECOVER IN THIS CASE, THE PLAINTIFF MUST FIRST PROVE THAT DEFAMATORY LANGUAGE WAS COMMUNICATED BY THE DEFENDANT ABOUT THE PLAINTIFF.  A DEFAMATORY STATEMENT IS ONE WHICH TENDS TO ATTACK THE HONESTY, INTEGRITY, VIRTUE, OR REPUTATION OF A PERSON, AND EXPOSES THE PERSON TO DISGRACE, PUBLIC HATRED, AVOIDANCE, CONTEMPT, OR RIDICULE.

A DEFAMATORY STATEMENT DOES NOT HAVE TO BE A DIRECT, OPEN, OR POSITIVE ATTACK.  IT MAY BE MERELY A SUGGESTION OR HINT, WHICH IS FALSE AND MALICIOUS, AS LONG AS THE MEANING IS PLAIN.

IN DECIDING WHETHER THE STATEMENT WAS DEFAMATORY, YOU MUST GIVE THE WORDS USED THEIR ORDINARY AND POPULAR MEANING.  THE INTENT AND MEANING OF THE WORDS MUST BE DETERMINED FROM THE WORDS THEMSELVES AND THE CONTEXT IN WHICH THEY WERE USED.  ALL PARTS OF THE STATEMENT MUST BE CONSIDERED TOGETHER TO DETERMINE THE STATEMENT’S TRUE MEANING; INDIVIDUAL WORDS SHOULD NOT BE SINGLED OUT AS DEFAMATORY.  IN ADDITION, THE STATEMENT MUST BE CONSIDERED IN LIGHT OF THE FACTS KNOWN TO THE PERSON(S) TO WHOM THE STATEMENT WAS MADE AND NOT IN LIGHT OF THE FACTS KNOWN TO THE PARTIES.

THE DEFENDANT MUST PROVE THAT THE STATEMENT WAS SUBSTANTIALLY TRUE.
  A STATEMENT IS NOT DEFAMATORY IF IT IS SUBSTANTIALLY TRUE.
  EVEN IF THE DEFENDANT MADE THE STATEMENT FOR NO GOOD PURPOSE, WAS INSPIRED BY ILL WILL TOWARD THE PLAINTIFF, AND MADE THE STATEMENT SOLELY FOR THE PURPOSE OF HARMING THE PLAINTIFF, IF THE STATEMENT IS TRUE, THE PLAINTIFF CANNOT RECOVER FOR DEFAMATION.  

IF THE STATEMENT WAS A MATTER OF PUBLIC CONCERN, THE PLAINTIFF MUST PROVE THAT THE STATEMENT WAS FALSE.  MATTERS OF PUBLIC CONCERN ARE THOSE RELATED TO THE FREE EXCHANGE OF IDEAS FOR BRINGING ABOUT POLITICAL AND SOCIAL CHANGES DESIRED BY THE PEOPLE.

NEXT, THE PLAINTIFF MUST PROVE THAT THE STATEMENT WAS COMMUNICATED TO SOMEONE OTHER THAN THE PLAINTIFF.
  [FOR SLANDER ACTIONS: IT IS NOT ENOUGH THAT THE STATEMENT WAS MADE WITHIN THE HEARING OF ANOTHER PERSON.  THE PLAINTIFF MUST PROVE THAT THE STATEMENT WAS HEARD BY ANOTHER PERSON WHO UNDERSTOOD THAT THE STATEMENT REFERRED TO THE PLAINTIFF.
]

THE PLAINTIFF MUST ALSO PROVE THAT THE DEFENDANT MADE THE STATEMENT KNOWING OR REASONABLY EXPECTING IT TO REACH A THIRD PERSON.

FINALLY, THE PLAINTIFF MUST PROVE THAT HIS [HER] REPUTATION WAS DAMAGED BY THE DEFAMATORY STATEMENT.  THE PLAINTIFF MUST PROVE THAT THE DAMAGES NATURALLY AND PROXIMATELY RESULTED FROM THE DEFENDANT’S STATEMENT.  ACTUAL DAMAGES ARE DAMAGES WHICH COMPENSATE THE PLAINTIFF FOR THE INJURY AND PUT THE PLAINTIFF IN THE SAME POSITION AS HE [SHE] WAS PRIOR TO THE DEFAMATORY STATEMENT AS MUCH AS IS POSSIBLE.  GENERAL DAMAGES INCLUDE HUMILIATION, HURT FEELINGS, MENTAL SUFFERING, INJURY TO REPUTATION, AND OTHER TYPES OF INJURIES ON WHICH YOU CANNOT PLACE A MONETARY VALUE.

THE PLAINTIFF MUST ALSO PROVE ANY SPECIAL DAMAGES RESULTING FROM THE DEFAMATORY STATEMENT.  SPECIAL DAMAGES ARE MONETARY DAMAGES WITH RESPECT TO THE PROPERTY, BUSINESS, PROFESSION, OR OCCUPATION OF THE PLAINTIFF, SUCH AS THE LOSS OF A JOB, THE LOSS OF CUSTOMERS, OR THE LOSS OF A BUSINESS RELATIONSHIP AS A RESULT OF THE INJURY TO THE PLAINTIFF’S REPUTATION.

IF YOU FIND THAT THE PLAINTIFF IS ENTITLED TO ACTUAL DAMAGES, YOU MUST THEN CONSIDER WHETHER THE DEFENDANT SHOULD BE REQUIRED TO PAY PUNITIVE DAMAGES TO THE PLAINTIFF.  PUNITIVE DAMAGES ARE TO PUNISH THE DEFENDANT AND TO ATTEMPT TO ENSURE THAT NEITHER THE DEFENDANT NOR ANYONE ELSE COMMITS SIMILAR CONDUCT IN THE FUTURE.  IN ORDER TO RECOVER PUNITIVE DAMAGES, THE PLAINTIFF MUST PROVE BY CLEAR AND CONVINCING EVIDENCE THAT THE DEFENDANT ACTED WITH ACTUAL MALICE IN MAKING THE DEFAMATORY STATEMENT.  CLEAR AND CONVINCING EVIDENCE IS MORE THAN A PREPONDERANCE, OR GREATER WEIGHT, OF THE EVIDENCE.

ACTUAL MALICE INVOLVES A MALICIOUS INTENT OR RECKLESSNESS, WILLFULNESS, OR WANTONNESS.  THIS MEANS THAT THE DEFENDANT’S STATEMENT WAS MOTIVATED BY ILL WILL WITH THE INTENT TO INJURE THE PLAINTIFF OR THAT THE STATEMENT WAS MADE WITH SUCH RECKLESSNESS AS TO SHOW A CONSCIOUS INDIFFERENCE TOWARD OR DISREGARD OF THE PLAINTIFF’S RIGHTS.

IN DETERMINING THE APPROPRIATE AMOUNT OF PUNITIVE DAMAGES, YOU SHOULD CONSIDER THE NATURE OF THE DEFENDANT’S ACTIONS, THE PUNISHMENT, IF ANY, WHICH SHOULD BE GIVEN FOR THOSE ACTIONS, AND THE ABILITY OF THE DEFENDANT TO PAY.

SLANDER PER SE

CERTAIN STATEMENTS ARE CONSIDERED TO BE WHAT IS CALLED SLANDEROUS PER SE.  IF A STATEMENT IS SLANDEROUS PER SE, INJURY TO THE PLAINTIFF IS PRESUMED, AND THE PLAINTIFF DOES NOT HAVE TO PROVE ANY SPECIAL DAMAGES.  STATEMENTS WHICH CHARGE THE PLAINTIFF WITH THE COMMISSION OF A CRIME OF MORAL TURPITUDE, CONTRACTION OF A SEXUALLY TRANSMITTED DISEASE, ADULTERY, UNCHASTITY, OR UNFITNESS IN THE PLAINTIFF’S BUSINESS OR PROFESSION ARE SLANDEROUS PER SE.
  IN DECIDING WHETHER A CRIME IS ONE OF MORAL TURPITUDE,  YOU SHOULD FOCUS ON THE DUTY TO SOCIETY WHICH IS BREACHED BY THE COMMISSION OF THE CRIME.
  

IF YOU FIND THAT THE STATEMENT WAS SLANDEROUS PER SE, YOU SHOULD RETURN A VERDICT FOR THE PLAINTIFF AND MUST AWARD THE PLAINTIFF AT LEAST NOMINAL DAMAGES.  NOMINAL DAMAGES MAY BE ONLY A SMALL OR TRIVIAL SUM.
  NOMINAL DAMAGES ARE REQUIRED BECAUSE THE LAW PRESUMED THAT SOME ACTUAL DAMAGE TO THE PLAINTIFF’S REPUTATION AND CHARACTER DIRECTLY AND PROXIMATELY RESULTED FROM THE DEFENDANT’S DEFAMATORY STATEMENT.

PUBLIC OFFICIAL OR FIGURE - MATTER OF PUBLIC INTEREST

WHERE A PUBLIC OFFICIAL
 OR FIGURE OR A MATTER OF PUBLIC INTEREST IS INVOLVED, THE PLAINTIFF MUST PROVE BY CLEAR AND CONVINCING EVIDENCE THAT THE DEFENDANT EITHER KNEW THAT THE STATEMENT WAS FALSE OR HAD SERIOUS RESERVATIONS OR RECKLESS DISREGARD ABOUT THE TRUTHFULNESS OF THE STATEMENT.
  THIS MAY BE PROVEN BY DIRECT OR CIRCUMSTANTIAL EVIDENCE.

ACTUAL MALICE IS MORE THAN MERE NEGLIGENCE, A LACK OF ORDINARY CARE, BAD MOTIVE, HATRED, OR INTENT TO HARM THE PLAINTIFF.  THERE MUST BE KNOWLEDGE THAT THE STATEMENT WAS FALSE OR A HIGH DEGREE OF AWARENESS OF ITS PROBABLE FALSITY.
  IF THE STATEMENT WAS MADE IN GOOD FAITH, THE DEFENDANT CANNOT BE HELD RESPONSIBLE.
  FAILURE TO INVESTIGATE DOES NOT, IN AND OF ITSELF, ESTABLISH MALICE.

RECKLESS DISREGARD MEANS THAT THE DEFENDANT HAD SERIOUS DOUBT AS TO THE TRUTH OF THE STATEMENT.  THE DEFENDANT MUST HAVE HAD A HIGH DEGREE OF AWARENESS OF THE PROBABLE FALSITY OF THE STATEMENT.

SELF-DEFENSE

THE DEFENDANT CLAIMS THE DEFENSE OF SELF-DEFENSE.  EVEN IF THE DEFENDANT’S STATEMENT WAS DEFAMATORY, THE STATEMENT WILL NOT SUPPORT AN ACTION FOR DEFAMATION IF IT WAS INVITED OR BROUGHT ABOUT BY THE PLAINTIFF.  IF THE PLAINTIFF VERBALLY ATTACKED THE DEFENDANT, THE DEFENDANT IS ALLOWED TO REPLY TO THAT ATTACK AS LONG AS THE REPLY IS MADE IN GOOD FAITH AND WITHOUT MALICE.  HOWEVER, THE DEFENDANT IS RESPONSIBLE IF THE STATEMENT IN RESPONSE TO THE PLAINTIFF’S ATTACK GOES BEYOND THE PLAINTIFF’S ATTACK OR USES LANGUAGE THAT IS UNNECESSARILY DEFAMATORY.

QUALIFIED PRIVILEGE

EVEN IF YOU FIND THAT THE DEFENDANT’S STATEMENT WAS DEFAMATORY, THE DEFENDANT CLAIMS THAT IT WAS MADE UNDER A QUALIFIED PRIVILEGE.  IN ORDER TO PROVE THAT A QUALIFIED PRIVILEGE EXISTS, THE DEFENDANT MUST PROVE, BY A PREPONDERANCE, OR GREATER WEIGHT, OF THE EVIDENCE, THAT THE DEFENDANT MADE THE STATEMENT IN GOOD FAITH.  IF THE STATEMENT WAS MADE WITH ACTUAL MALICE, THAT IS WITH KNOWLEDGE THAT THE STATEMENT WAS FALSE OR WITH RECKLESS DISREGARD OF WHETHER IT WAS TRUE OR FALSE, THE DEFENDANT CANNOT CLAIM A QUALIFIED PRIVILEGE.

THE DEFENDANT MUST ALSO PROVE THAT THERE WAS AN INTEREST TO BE UPHELD AND THAT THE STATEMENT WAS MADE SOLELY TO UPHOLD THE INTEREST OF THE DEFENDANT OR A THIRD PARTY.

IN ADDITION, THE DEFENDANT MUST PROVE THAT THE STATEMENT WAS MADE AT THE PROPER TIME.

FINALLY, THE DEFENDANT MUST PROVE THAT THE STATEMENT WAS COMMUNICATED IN A PROPER MANNER AND ONLY TO PROPER PARTIES.


FALSE IMPRISONMENT

THE PLAINTIFF CLAIMS THAT THE DEFENDANT FALSELY IMPRISONED THE PLAINTIFF.  FALSE IMPRISONMENT IS THE DEPRIVATION OF A PERSON’S LIBERTY WITHOUT LAWFUL JUSTIFICATION.  IN ORDER TO RECOVER FOR FALSE IMPRISONMENT, THE PLAINTIFF MUST PROVE BY A PREPONDERANCE, OR GREATER WEIGHT, OF THE EVIDENCE THAT THE DEFENDANT RESTRAINED THE PLAINTIFF, THAT THE RESTRAINT WAS INTENTIONAL, AND THAT THE RESTRAINT WAS UNLAWFUL.

FALSE IMPRISONMENT MAY BE COMMITTED BY WORDS AND/OR ACTS WHICH THE PLAINTIFF WAS AFRAID TO DISREGARD.
  IT IS NOT NECESSARY THAT THE PLAINTIFF BE CONFINED WITHIN A PRISON OR WITHIN WALLS OR THAT HE [SHE] BE ASSAULTED OR EVEN TOUCHED;  NOR IS IT NECESSARY THAT FORCE BE USED; NOR IS IT NECESSARY THAT ANY INJURY BE DONE TO THE PLAINTIFF’S BODY, CHARACTER, OR REPUTATION; NOR IS IT NECESSARY THAT THE WRONGFUL ACT BE COMMITTED WITH MALICE OR ILL WILL OR EVEN WITH THE SLIGHTEST WRONGFUL INTENTION.

FALSE IMPRISONMENT MAY RESULT FROM A FALSE ARREST OR FROM A LAWFUL ARREST IN WHICH THERE WAS A DETENTION OR A DELAY BEYOND A REASONABLE TIME IN WHICH TO MAKE AN INVESTIGATION.  

A FALSE ARREST IS AN ARREST MADE WITHOUT PROBABLE CAUSE.  FOR EXAMPLE, IF PROBABLE CAUSE EXISTED TO BELIEVE THAT A THEFT HAD OCCURRED, THEN IT COULD NOT BE A FALSE ARREST.

PROBABLE CAUSE IS A GOOD FAITH BELIEF THAT THE PLAINTIFF IS GUILTY OF A CRIME WHERE THE BELIEF RESTS ON GROUNDS THAT WOULD MAKE AN ORDINARILY PRUDENT AND CAUTIOUS PERSON, UNDER THE CIRCUMSTANCES, BELIEVE THAT A CRIME HAD BEEN COMMITTED.  PROBABLE CAUSE IS SOMETHING MORE THAN MERE SUSPICION OF GUILT OF THE PLAINTIFF. THEREFORE, AN ARREST MADE ON A HUNCH OR A MERE BELIEF OR GUESS UNSUPPORTED BY FACTS, CIRCUMSTANCES, OR CREDIBLE INFORMATION POINTING TO THE GUILT OF THE PLAINTIFF CANNOT BE JUSTIFIED AS HAVING BEEN MADE ON PROBABLE CAUSE.  PROBABLE CAUSE MAY BE FOUND SOMEWHERE BETWEEN SUSPICION AND SUFFICIENT EVIDENCE TO CONVICT.  IN DETERMINING WHETHER OR NOT THERE WAS PROBABLE CAUSE FOR AN ARREST, THE PROBABILITY CANNOT BE TECHNICAL, BUT MUST BE BASED UPON FACTUAL AND PRACTICAL CONSIDERATIONS OF EVERYDAY LIFE ON WHICH REASONABLE, PRUDENT, AND CAUTIOUS PEOPLE ACT.  PROBABLE CAUSE MAY EXIST EVEN THOUGH THERE MAY BE SOME ROOM FOR DOUBT.
  IN ADDITION, THE FACT THAT THE PLAINTIFF MAY HAVE BEEN FOUND NOT GUILTY OF THE CRIME FOR WHICH THE ARREST WAS MADE DOES NOT MEAN THAT THERE WAS NO PROBABLE CAUSE FOR THE ARREST.

IF THE DEFENDANT WAS LEGALLY JUSTIFIED IN RESTRAINING THE PLAINTIFF, OR IF THE PLAINTIFF CONSENTED TO THE RESTRAINT, THERE IS NO FALSE IMPRISONMENT.

MERCHANT’S DEFENSE

THE DEFENDANT CLAIMS THAT THE RESTRAINT OF THE PLAINTIFF WAS FOR THE INVESTIGATION OF SUSPECTED SHOPLIFTING BY THE PLAINTIFF.  A MERCHANT IS ALLOWED TO REASONABLY DELAY CUSTOMERS AT OR NEAR THE MERCHANT’S PLACE OF BUSINESS TO DETERMINE OWNERSHIP OF PROPERTY.

THE DEFENDANT MUST PROVE BY THE PREPONDERANCE, OR GREATER WEIGHT, OF THE EVIDENCE THAT THE PLAINTIFF WAS DELAYED IN A REASONABLE MANNER AND FOR A REASONABLE TIME TO PERMIT THE INVESTIGATION AND THAT REASONABLE CAUSE EXISTED TO BELIEVE THAT THE PLAINTIFF HAD COMMITTED THE CRIME OF SHOPLIFTING.

YOU MUST DETERMINE WHETHER THE DEFENDANT’S RESTRAINT OF THE PLAINTIFF WAS FOR A REASONABLE TIME AND IN A REASONABLE MANNER BASED ON ALL OF THE FACTS AND CIRCUMSTANCES OF THE CASE.  YOU SHOULD CONSIDER WHAT A PERSON OF ORDINARY REASON AND PRUDENCE WOULD HAVE FOUND TO BE A REASONABLE TIME AND REASONABLE MANNER UNDER ALL OF THE CIRCUMSTANCES.  REASONABLE TIME INCLUDES THE TIME REQUIRED FOR A REASONABLE INVESTIGATION CONCERNING THE OWNERSHIP OF GOODS CLAIMED TO HAVE BEEN TAKEN.  IN DETERMINING WHETHER THE DETENTION WAS FOR A REASONABLE TIME AND IN A REASONABLE MANNER, YOU SHOULD CONSIDER ONLY THOSE CIRCUMSTANCES EXISTING AT THE TIME OF THE DETENTION AND NOT ANY FACTS LATER DISCOVERED.

PROBABLE CAUSE IS A GOOD FAITH BELIEF THAT THE PLAINTIFF IS GUILTY OF A CRIME WHERE THE BELIEF RESTS ON GROUNDS THAT WOULD MAKE AN ORDINARILY PRUDENT AND CAUTIOUS PERSON, UNDER THE CIRCUMSTANCES, BELIEVE THAT A CRIME HAD BEEN COMMITTED.  PROBABLE CAUSE IS SOMETHING MORE THAN MERE SUSPICION OF GUILT OF THE PLAINTIFF. THEREFORE, AN ARREST MADE ON A HUNCH OR A MERE BELIEF OR GUESS UNSUPPORTED BY FACTS, CIRCUMSTANCES, OR CREDIBLE INFORMATION POINTING TO THE GUILT OF THE PLAINTIFF CANNOT BE JUSTIFIED AS HAVING BEEN MADE ON PROBABLE CAUSE.  PROBABLE CAUSE MAY BE FOUND SOMEWHERE BETWEEN SUSPICION AND SUFFICIENT EVIDENCE TO CONVICT.  IN DETERMINING WHETHER OR NOT THERE WAS PROBABLE CAUSE FOR AN ARREST, THE PROBABILITY CANNOT BE TECHNICAL, BUT MUST BE BASED UPON FACTUAL AND PRACTICAL CONSIDERATIONS OF EVERYDAY LIFE ON WHICH REASONABLE, PRUDENT, AND CAUTIOUS PEOPLE ACT.  PROBABLE CAUSE MAY EXIST EVEN THOUGH THERE MAY BE SOME ROOM FOR DOUBT.
  IN DETERMINING WHETHER THERE WAS PROBABLE CAUSE TO BELIEVE THAT THE PLAINTIFF COMMITTED SHOPLIFTING, YOU SHOULD CONSIDER ONLY THOSE FACTS AND CIRCUMSTANCES KNOWN TO THE DEFENDANT OR THE DEFENDANT’S EMPLOYEES AT THE TIME OF THE DETENTION.
  PROBABLE CAUSE MAY EXIST EVEN IF IT IS DETERMINED THAT THE PLAINTIFF WAS NOT GUILTY OF SHOPLIFTING.
  PROBABLE CAUSE MAY EXIST EVEN IF THE FACTS RELIED ON LATER PROVE TO BE FALSE AS LONG AS THE FACTS KNOWN AT THE TIME THE PLAINTIFF WAS DETAINED WOULD HAVE MADE A REASONABLE AND PRUDENT PERSON BELIEVE THE PLAINTIFF WAS GUILTY OF THE CRIME OF SHOPLIFTING.

SHOPLIFTING IS SHOWN BY PROOF THAT THE PLAINTIFF:

(1) TOOK POSSESSION OF, CARRIED AWAY, TRANSFERRED FROM ONE PERSON TO ANOTHER OR FROM ONE AREA OF A STORE TO ANOTHER AREA, OR CAUSED TO BE CARRIED AWAY OR TRANSFERRED MERCHANDISE WITH THE INTENT TO DEPRIVE THE MERCHANT OF THE POSSESSION, USE, OR BENEFIT OF THE MERCHANDISE WITHOUT PAYING THE FULL RETAIL VALUE;

(2) CHANGED, TRANSFERRED, OR REMOVED A LABEL, PRICE TAG MARKING, OR OTHER MARKINGS INDICATING THE VALUE OF THE MERCHANDISE AND ATTEMPTED TO PURCHASE THE MERCHANDISE PERSONALLY OR WITH ANOTHER AT LESS THAN THE FULL RETAIL VALUE WITH THE INTENT TO DEPRIVE THE MERCHANT OF THE FULL RETAIL VALUE OF THE MERCHANDISE; OR

(3) TRANSFERRED THE  MERCHANDISE FROM THE CONTAINER IN WHICH IT WAS DISPLAYED TO ANY OTHER CONTAINER WITH THE INTENT TO DEPRIVE THE MERCHANT OF THE FULL RETAIL VALUE.

FULL RETAIL VALUE MEANS THE MERCHANT’S STATED OR ADVERTISED PRICE FOR THE MERCHANDISE.

MERCHANDISE MEANS ANY GOODS, CHATTELS, FOODSTUFFS, OR WARES OF ANY TYPE AND DESCRIPTION, REGARDLESS OF VALUE.

MERCHANT MEANS THE OWNER OR OPERATOR OF THE STORE OR ANY AGENT, EMPLOYEE, LESSEE, CONSIGNEE, OFFICER, DIRECTOR, FRANCHISEE, OR INDEPENDENT CONTRACTOR OF THE OWNER OR OPERATOR.

INTENT MEANS WILLFUL; INTENDING THE RESULT WHICH ACTUALLY OCCURS; NOT ACCIDENTALLY OR INVOLUNTARY.  INTENT MAY BE SHOWN BY ACTS AND CONDUCT OF THE DEFENDANT AND OTHER CIRCUMSTANCES FROM WHICH YOU MAY NATURALLY AND REASONABLY INFER INTENT.
 

IF THE DEFENDANT WILFULLY CONCEALED UNPURCHASED GOODS OR MERCHANDISE ON THE PREMISES, OUTSIDE THE PREMISES OF THE STORE, ON THE DEFENDANT’S PERSON, AMONG THE DEFENDANT’S BELONGINGS, ON THE PERSON OF ANOTHER PERSON, OR AMONG THE BELONGINGS OF ANOTHER PERSON, YOU MAY CONSIDER THIS AS EVIDENCE THAT THE DEFENDANT HAS CONCEALED THE MERCHANDISE WITH THE INTENT TO CONVERT IT TO HIS OWN USE WITHOUT PAYING THE PURCHASE PRICE.

CONCEAL MEANS TO HIDE MERCHANDISE ON THE PERSON OR AMONG THE BELONGINGS OF A PERSON SO THAT, ALTHOUGH THERE MAY BE SOME NOTICE OF ITS PRESENCE, IT IS NOT VISIBLE THROUGH ORDINARY OBSERVATION.

DAMAGES

IF YOU FIND THAT THE PLAINTIFF IS ENTITLED TO A VERDICT, THEN YOU MUST DETERMINE THE DAMAGES SUFFERED BY THE PLAINTIFF AS A NATURAL AND PROXIMATE RESULT OF THE FALSE IMPRISONMENT. 


ACTUAL DAMAGES ARE SOMETIMES CALLED COMPENSATORY DAMAGES, MEANING TO COMPENSATE THE PLAINTIFF FOR AN INJURY OR TO PUT THE PLAINTIFF IN THE SAME POSITION HE [SHE] WAS PRIOR TO THE INJURY, INSOFAR AS MONETARY COMPENSATION CAN DO THAT.  ACTUAL DAMAGES INCLUDE PECUNIARY LOSS, LOSS OF WAGES OR LOSS OF TIME, PAIN AND SUFFERING, PHYSICAL INJURY, ILLNESS, LOSS OF BUSINESS OR LOSS OF EMPLOYMENT, GENERAL EXPENSES, HUMILIATION, EMBARRASSMENT, MENTAL STRESS, MENTAL ANGUISH, INCONVENIENCE, AND DISCOMFORT.

IF YOU FIND THAT THE PLAINTIFF IS ENTITLED TO RECOVER ACTUAL DAMAGES, YOU MUST THEN DECIDE WHETHER THE PLAINTIFF IS ENTITLED TO PUNITIVE DAMAGES.  THE PLAINTIFF MAY BE ENTITLED TO PUNITIVE DAMAGES IF YOU FIND BY CLEAR AND CONVINCING EVIDENCE THAT THE ACTS OF THE DEFENDANT WERE THE RESULT OF RECKLESSNESS, WILLFULNESS, AND WANTONNESS.  THE WORDS RECKLESSNESS, WILLFULNESS, AND WANTONNESS MEAN A CONSCIOUS INDIFFERENCE OR LACK OF CONCERN FOR THE RIGHTS OF OTHERS.


FORFEITURE

THE STATE CLAIMS THAT THE FOLLOWING PROPERTY SHOULD BE FORFEITED: _______________________________.  FORFEITURE IS LOSING THE RIGHT TO PROPERTY AS A PENALTY FOR THE COMMISSION OF A CRIME.

THE FOLLOWING PROPERTY IS SUBJECT TO FORFEITURE:

(1) ALL CONTROLLED SUBSTANCES WHICH HAVE BEEN MANUFACTURED, DISTRIBUTED, DISPENSED, OR ACQUIRED IN VIOLATION OF THE CONTROLLED SUBSTANCE LAWS;

(2) ALL RAW MATERIALS, PRODUCTS, AND EQUIPMENT OF ANY KIND WHICH ARE USED, OR WHICH ARE IN PLACE FOR USE, IN MANUFACTURING, PRODUCING, COMPOUNDING, PROCESSING, DELIVERING, IMPORTING, OR EXPORTING ANY CONTROLLED SUBSTANCE IN VIOLATION OF THE CONTROLLED SUBSTANCE LAWS;

(3) ALL PROPERTY WHICH IS USED, OR WHICH IS IN PLACE FOR USE, AS A CONTAINER FOR CONTROLLED SUBSTANCES;

(4) ALL PROPERTY, BOTH REAL AND PERSONAL, WHICH IN ANY MANNER IS KNOWINGLY USED TO MAKE PRODUCTION, MANUFACTURING, DISTRIBUTION, SALE, IMPORTATION, EXPORTATION, OR TRAFFICKING IN CONTROLLED SUBSTANCES EASIER;

(5) ALL BOOKS, RECORDS, RESEARCH PRODUCTS, AND MATERIALS, INCLUDING FORMULAS, MICROFILM, TAPES, AND DATA WHICH ARE USED, OR WHICH ARE IN PLACE FOR USE, IN VIOLATION OF THE CONTROLLED SUBSTANCE LAWS;

(6) ALL TRANSPORTATION VEHICLES INCLUDING, BUT NOT LIMITED TO, TRAILERS, AIRPLANES, CARS, AND BOATS WHICH ARE USED OR INTENDED FOR USE UNLAWFULLY TO CONCEAL, CONTAIN, OR TRANSPORT OR MAKE THE UNLAWFUL CONCEALMENT, POSSESSION, CONTAINMENT, MANUFACTURE, OR TRANSPORTATION OF CONTROLLED SUBSTANCES AND THEIR COMPOUNDS EASIER.

NO MOTOR VEHICLE MAY BE FORFEITED TO THE STATE UNLESS IT IS USED, INTENDED FOR USE, OR IN ANY MANNER MAKES EASIER A VIOLATION OF § 44-53-370(a), INVOLVING AT LEAST ONE POUND OR MORE OF MARIJUANA, ONE POUND OR MORE OF HASHISH, MORE THAN FOUR GRAINS OF OPIUM, MORE THAN TWO GRAINS OF HEROIN, MORE THAN FOUR GRAINS OF MORPHINE, MORE THAN TEN GRAINS OF COCAINE, MORE THAN FIFTY MICROGRAMS OF LYSERGIC ACID DIETHYLAMIDE (LSD) OR ITS COMPOUNDS, MORE THAN TEN GRAINS OF CRACK, OR MORE THAN ONE GRAM OF ICE OR CRANK, OR UNLESS IT IS USED, INTENDED FOR USE, OR IN ANY MANNER MAKES TRAFFICKING IN A CONTROLLED SUBSTANCE EASIER;

(7) ALL PROPERTY INCLUDING, BUT NOT LIMITED TO, MONIES, NEGOTIABLE INSTRUMENTS, SECURITIES, OR OTHER THINGS OF VALUE FURNISHED OR INTENDED TO BE FURNISHED BY ANY PERSON IN EXCHANGE FOR A CONTROLLED SUBSTANCE, AND ALL PROCEEDS INCLUDING, BUT NOT LIMITED TO, MONIES, AND REAL AND PERSONAL PROPERTY TRACEABLE TO ANY EXCHANGE;

(8) ALL MONIES SEIZED IN CLOSE PROXIMITY TO FORFEITABLE CONTROLLED SUBSTANCES, DRUG MANUFACTURING, OR DISTRIBUTING PARAPHERNALIA, OR IN CLOSE PROXIMITY TO FORFEITABLE RECORDS OF THE IMPORTATION, MANUFACTURING, OR DISTRIBUTION OF CONTROLLED SUBSTANCES AND ALL MONIES SEIZED AT THE TIME OF ARREST OR SEARCH INVOLVING VIOLATION OF THE CONTROLLED SUBSTANCE LAWS.

IF THE DEFENDANT CAN ESTABLISH THAT THE PROPERTY IS NOT THE RESULT OF ILLEGAL ACTS, THE PROPERTY MUST BE RETURNED TO THE DEFENDANT.  THE BURDEN OF PROVING THAT THE PROPERTY WAS NOT THE RESULT OF ILLEGAL ACTS IS ON THE DEFENDANT.  THE DEFENDANT MUST PROVE THIS BY A PREPONDERANCE, OR GREATER WEIGHT, OF THE EVIDENCE.


FRAUD AND DECEIT

THE PLAINTIFF CLAIMS THAT THE DEFENDANT COMMITTED FRAUD AND DECEIT. THE PLAINTIFF MUST PROVE EACH AND EVERY ELEMENT OF FRAUD AND DECEIT BY CLEAR AND CONVINCING EVIDENCE.  FRAUD CANNOT BE PRESUMED.   CLEAR MEANS EVIDENCE WHICH IS NOT AMBIGUOUS, DOUBTFUL, OR CONTRADICTORY.  CONVINCE MEANS TO CAUSE ONE TO BELIEVE IN THE TRUTH OF WHAT IS ASSERTED.

FRAUD MEANS BAD FAITH AND DISHONESTY AS OPPOSED TO MISTAKE OR NEGLECT OR NEGLIGENCE.  DECEIT MEANS A FRAUDULENT MISREPRESENTATION BY WHICH ONE PERSON DECEIVES ANOTHER.

IN ORDER TO PREVAIL ON AN ACTION FOR FRAUD AND DECEIT, THE PLAINTIFF MUST PROVE ALL OF THE FOLLOWING NINE ELEMENTS
 BY CLEAR, COGENT, AND CONVINCING EVIDENCE:

FIRST, THE PLAINTIFF MUST PROVE THAT A REPRESENTATION WAS MADE BY THE DEFENDANT.

REPRESENTATIONS MAY BE MADE ORALLY, IN WRITING, BY ACTS AND CONDUCT, OR BY ACTS MEANT TO DECEIVE.  IT IS NOT NECESSARY FOR THE DEFENDANT TO HAVE MADE THE REPRESENTATION DIRECTLY.  A FALSE IMPRESSION MADE BY WORDS OR ACTS MAY CONSTITUTE FRAUD.

[REPRESENTATION MADE TO THIRD PARTY

IF THE DEFENDANT MADE A FRAUDULENT REPRESENTATION, HE [SHE] IS RESPONSIBLE FOR INJURY TO THE PLAINTIFF EVEN THOUGH THE REPRESENTATION WAS NOT MADE DIRECTLY TO THE PLAINTIFF IF THE DEFENDANT MADE THE REPRESENTATION TO A THIRD PARTY WITH REASON TO EXPECT THAT THE THIRD PARTY WOULD REPEAT THE REPRESENTATION AND THAT THE PLAINTIFF’S CONDUCT WOULD BE INFLUENCED BY THE REPRESENTATION.
] 

THE PLAINTIFF MUST ALSO PROVE THAT THE REPRESENTATION MADE BY THE DEFENDANT WAS FALSE.

NEXT, THE PLAINTIFF MUST PROVE THAT THE REPRESENTATION MADE BY THE DEFENDANT WAS MATERIAL.  A REPRESENTATION IS MATERIAL IF IT INFLUENCED THE PLAINTIFF IN MAKING THE DECISION TO ENTER INTO THE AGREEMENT WITH THE DEFENDANT.

THE PLAINTIFF MUST PROVE THAT THE DEFENDANT KNEW THAT THE REPRESENTATION WAS FALSE OR THAT THE DEFENDANT MADE THE REPRESENTATION WITH A RECKLESS DISREGARD OF ITS TRUTH OR FALSITY.  THE REPRESENTATION MUST RELATE TO A PRESENT OR PRE-EXISTING FACT AND CANNOT USUALLY BE BASED ON AN UNFULFILLED PROMISE OR STATEMENT AS TO A FUTURE EVENT.  HOWEVER, IF THE DEFENDANT PROMISED TO DO A CERTAIN THING WITH NO INTENTION OF KEEPING THAT PROMISE AT THE TIME THE PROMISE IS MADE, THE DEFENDANT HAS COMMITTED FRAUD.
  A MERE BREACH OF CONTRACT, HOWEVER, IS NOT FRAUD.  THE FACT THAT A PROMISE WAS MADE, BUT NEVER FULFILLED IS NOT, IN AND OF ITSELF, FRAUD.
  

THE PLAINTIFF MUST ALSO PROVE THAT THE DEFENDANT INTENDED FOR THE PLAINTIFF TO ACT ON THE DEFENDANT’S REPRESENTATION.

FURTHER, THE PLAINTIFF MUST PROVE THAT HE [SHE] DID NOT KNOW THAT THE DEFENDANT’S REPRESENTATION WAS FALSE.

THE PLAINTIFF MUST ALSO PROVE THAT HE [SHE] RELIED ON UPON THE TRUTH OF THE DEFENDANT’S REPRESENTATION.

IN ADDITION, THE PLAINTIFF MUST PROVE THAT HE [SHE] HAD THE RIGHT TO RELY ON THE TRUTH OF THE DEFENDANT’S REPRESENTATION.  THE PLAINTIFF MUST USE REASONABLE CARE AND DILIGENCE TO PROTECT HIMSELF [HERSELF].  IF YOU FIND THAT THE PLAINTIFF RELIED ON THE DEFENDANT’S REPRESENTATION, YOU MUST THEN DECIDE WHETHER THE PLAINTIFF SHOULD HAVE DONE SO.  IN MAKING THIS DECISION YOU MAY CONSIDER ALL OF THE CIRCUMSTANCES INVOLVED, INCLUDING THE FORM AND MATERIALITY OF THE REPRESENTATION; THE RESPECTIVE INTELLIGENCE, EXPERIENCE, AGE, AND MENTAL AND PHYSICAL CONDITIONS OF THE PARTIES; THE RELATION AND RESPECTIVE KNOWLEDGE AND MEANS OF KNOWLEDGE OF THE PARTIES, AND ANY OTHER FACTORS WHICH HAVE BEEN SHOWN DURING THE TRIAL WHICH YOU FEEL ARE RELEVANT.
  EVEN IF THE DEFENDANT MADE A FALSE REPRESENTATION, IF YOU FIND THAT THE PLAINTIFF FAILED TO USE REASONABLE, ORDINARY CARE AND DILIGENCE IN PROTECTING HIMSELF [HERSELF], THEN YOU SHOULD RETURN A VERDICT FOR THE DEFENDANT.

[LATENT DEFECTS - SALE OF HOME

THE BUYER OF A HOUSE HAS THE RIGHT TO RELY ON THE SELLER TO DISCLOSE HIDDEN DEFECTS OR CONDITIONS WHICH ARE NOT DISCOVERABLE ON A REASONABLE EXAMINATION OF THE PROPERTY AND OF WHICH THE SELLER HAD KNOWLEDGE.
]

[MISREPRESENTATION OF CONTENTS OF WRITING

THE PLAINTIFF CANNOT COMPLAIN OF FRAUD IN THE MISREPRESENTATION OF THE CONTENTS OF A WRITTEN DOCUMENT SIGNED BY THE PLAINTIFF WHEN THE TRUE CONTENTS COULD HAVE BEEN DETERMINED BY READING THE DOCUMENT.  WHEN ENTERING INTO A CONTRACT, THE PLAINTIFF HAS THE DUTY TO READ THE CONTRACT OR HAVE IT READ TO HIM [HER].  THE PLAINTIFF MUST USE EVERY REASONABLE OPPORTUNITY TO UNDERSTAND THE CONTENTS OF THE CONTRACT AND ITS MEANING.
  HOWEVER, IF THE PLAINTIFF SIGNED THE DOCUMENT BECAUSE OF FRAUDULENT CONDUCT OF THE DEFENDANT, THE CONTRACT MAY BE VOIDED ON THE GROUND OF FRAUD.]

FINALLY, THE PLAINTIFF MUST PROVE THAT HE [SHE] SUFFERED DAMAGES WHICH WERE PROXIMATELY CAUSED BY THE DEFENDANT’S REPRESENTATION.

IF YOU FIND THAT THE PLAINTIFF IS ENTITLED TO A VERDICT, THEN YOU SHOULD AWARD THOSE DAMAGES WHICH WOULD COMPENSATE THE PLAINTIFF FOR ANY INJURY OR LOSS ACTUALLY SUSTAINED BY THE PLAINTIFF AND WHICH WOULD PLACE THE PLAINTIFF IN THE SAME POSITION HE [SHE] WOULD HAVE BEEN IN HAD HE [SHE] NOT BEEN DEFRAUDED.

INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS

THE PLAINTIFF CLAIMS THAT THE DEFENDANT INTENTIONALLY INFLICTED EMOTIONAL DISTRESS ON THE PLAINTIFF.  IN ORDER TO RECOVER FOR  THE INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS, THE PLAINTIFF MUST PROVE BY A PREPONDERANCE, OR GREATER WEIGHT, OF THE EVIDENCE THE FOLLOWING:

(1)  THE DEFENDANT INTENTIONALLY OR RECKLESSLY INFLICTED SEVERE EMOTIONAL DISTRESS AND WAS SURE OR SUBSTANTIALLY SURE THAT SEVERE EMOTIONAL DISTRESS WOULD RESULT FROM HIS [HER] CONDUCT.

THIS MAY BE SHOWN BY EVIDENCE THAT THE DEFENDANT DESIRED TO INFLICT SEVERE EMOTIONAL DISTRESS ON THE PLAINTIFF.  THIS MAY ALSO BE SHOWN BY EVIDENCE THAT  THE DEFENDANT KNEW OR WAS SUBSTANTIALLY CERTAIN THAT THE DISTRESS WOULD RESULT FROM HIS [HER] CONDUCT.  FINALLY, THIS ELEMENT MAY BE SHOWN BY EVIDENCE THAT THE DEFENDANT’S CONDUCT WAS A RESULT OF HIS CONSCIOUS INDIFFERENCE TO OR RECKLESS DISREGARD OF THE PLAINTIFF’S RIGHTS.

NEXT, THE PLAINTIFF MUST PROVE THAT THE DEFENDANT’S CONDUCT WAS SO EXTREME AND OUTRAGEOUS AS TO EXCEED ALL POSSIBLE BOUNDS OF DECENCY AND MUST BE REGARDED AS ATROCIOUS AND UTTERLY INTOLERABLE IN A CIVILIZED COMMUNITY.

THE LAW DOES NOT ALLOW FOR DAMAGES FOR EACH AND EVERY OCCASION WHICH CAUSES SOMEONE MENTAL DISTRESS.  IF THIS WERE SO, THE COURTS WOULD BE FLOODED WITH LAWSUITS EVERY TIME SOMEONE’S FEELINGS WERE HURT.  INSTEAD, THE PLAINTIFF MUST SHOW EXTREME AND OUTRAGEOUS CONDUCT.  EXTREME AND OUTRAGEOUS CONDUCT IS NOT MERE INSULTS, INDIGNITIES, THREATS, ANNOYANCES, PETTY OPPRESSIONS OR OTHER TRIVIALITIES.  EVERYONE MUST NECESSARILY BE EXPECTED AND REQUIRED TO BE HARDENED TO A CERTAIN AMOUNT OF ROUGH LANGUAGE AND ACTS THAT ARE DEFINITELY INCONSIDERATE AND UNKIND.  EXTREME AND OUTRAGEOUS CONDUCT, HOWEVER, IS CONDUCT WHICH WOULD CAUSE AN AVERAGE MEMBER OF THE COMMUNITY TO REACT IMMEDIATELY IN OUTRAGE.

THE PLAINTIFF MUST ALSO PROVE THAT THE ACTIONS OF THE DEFENDANT PROXIMATELY CAUSED THE PLAINTIFF EMOTIONAL DISTRESS.  

PROXIMATE CAUSE IS SOMETHING THAT PRODUCES A NATURAL CHAIN OF EVENTS WHICH, IN THE END, BRINGS ABOUT THE INJURY.
  IT IS THE DIRECT CAUSE OF THE INJURY.

TO PROVE THAT THE DEFENDANT’S NEGLIGENCE PROXIMATELY CAUSED THE PLAINTIFF’S INJURY, THE PLAINTIFF MUST FIRST PROVE CAUSATION IN FACT.  THIS IS PROVEN BY SHOWING THAT THE INJURY WOULD NOT HAVE OCCURRED BUT FOR THE DEFENDANT’S NEGLIGENCE.

THE PLAINTIFF MUST ALSO PROVE LEGAL CAUSE.  LEGAL CAUSE IS PROVEN BY SHOWING THAT THE INJURY WAS FORESEEABLE.  THIS MEANS THAT THE INJURY OCCURRED AS A NATURAL AND PROBABLE CONSEQUENCE OF THE DEFENDANT’S NEGLIGENCE.  THE PLAINTIFF MUST PROVE THAT SOME INJURY FROM THE DEFENDANT’S NEGLIGENCE WAS FORESEEABLE, BUT DOES NOT HAVE TO PROVE THAT THE PARTICULAR INJURY THAT OCCURRED WAS FORESEEABLE.  HOWEVER, THE DEFENDANT CANNOT BE HELD RESPONSIBLE FOR THINGS WHICH COULD NOT BE EXPECTED TO HAPPEN.

PROXIMATE CAUSE DOES NOT MEAN THE ONLY CAUSE.  THE DEFENDANT’S ACT CAN BE A PROXIMATE CAUSE OF THE PLAINTIFF’S INJURY IF IT WAS AT LEAST ONE OF THE DIRECT, CONCURRING CAUSES OF THE INJURY.

FINALLY, THE PLAINTIFF MUST PROVE THAT THE EMOTIONAL DISTRESS WAS SEVERE, SO THAT NO REASONABLE PERSON COULD BE EXPECTED TO ENDURE IT.

EMOTIONAL DISTRESS MEANS MENTAL DISTRESS, MENTAL SUFFERING, OR MENTAL ANGUISH.  IT INCLUDES ALL HIGHLY UNPLEASANT MENTAL REACTIONS SUCH AS FRIGHT, NERVOUSNESS, GRIEF, ANXIETY, WORRY, MORTIFICATION, SHOCK, HUMILIATION, INDIGNITY, AND PHYSICAL PAIN.  ALTHOUGH SEVERE EMOTIONAL DISTRESS IS USUALLY SHOWN BY SHOCK, ILLNESS, OR OTHER BODILY HARM, THESE TYPES OF SYMPTOMS ARE NOT AN ABSOLUTE REQUIREMENT FOR RECOVERY OF DAMAGES FOR INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS.

SEVERE MEANS SUBSTANTIAL OR LASTING AS OPPOSED TO TRIVIAL OR BRIEF.  IN DETERMINING THE SEVERITY OF THE EMOTIONAL DISTRESS, YOU SHOULD CONSIDER ITS INTENSITY AND DURATION.


INVASION OF PRIVACY

THE PLAINTIFF CLAIMS THAT THE DEFENDANT COMMITTED AN INVASION OF PRIVACY.  THE RIGHT OF PRIVACY IS THE RIGHT OF A PERSON TO BE LEFT ALONE OR THE RIGHT OF A PERSON TO BE FREE FROM UNWARRANTED PUBLICITY.
  AN INVASION OF PRIVACY IS THE INTRUSION ON THE PLAINTIFF’S PHYSICAL AND MENTAL SOLITUDE OR SECLUSION.  IT REQUIRES THE INVASION OF SOMETHING SECRET, SECLUDED, OR PRIVATE ABOUT THE PLAINTIFF.  AN INVASION OF PRIVACY IS COMMITTED BY:

[THE UNWARRANTED APPROPRIATION OR EXPLOITATION OF A PERSON’S PERSONALITY.]

[PUBLICIZING A PERSON’S PRIVATE AFFAIRS WITH WHICH THE PUBLIC HAS NO LEGITIMATE CONCERN.]

[THE WRONGFUL INTRUSION INTO A PERSON’S PRIVATE ACTIVITIES IN A MANNER WHICH WOULD OUTRAGE OR CAUSE MENTAL SHAME, SUFFERING, OR HUMILIATION TO A PERSON OF ORDINARY SENSIBILITIES.]

THE PLAINTIFF DOES NOT HAVE TO PROVE ACTUAL DAMAGES FROM THE INVASION OF PRIVACY. AN UNJUSTIFIED INVASION OF PRIVACY ENTITLES THE PLAINTIFF TO AT LEAST NOMINAL DAMAGES.

SPECIAL MONETARY LOSS AND PUNITIVE DAMAGES MAY ALSO BE AWARDED TO THE PLAINTIFF IS YOU FIND THAT THESE DAMAGES ARE WARRANTED.


MALICIOUS PROSECUTION

THE PLAINTIFF CLAIMS THAT THE DEFENDANT IS GUILTY OF MALICIOUS PROSECUTION.  AN ACTION FOR MALICIOUS PROSECUTION PROTECTS AN INDIVIDUAL’S INTEREST IN BEING FREE FROM UNJUSTIFIED LITIGATION AND THE RESULTING INJURY TO REPUTATION, FINANCIAL EXPENSE, AND INTERFERENCE WITH PROPERTY.

IN ORDER TO RECOVER IN AN ACTION FOR MALICIOUS PROSECUTION, THE PLAINTIFF MUST PROVE BY A PREPONDERANCE, OR GREATER WEIGHT, OF THE EVIDENCE THE  FOLLOWING ELEMENTS:

FIRST, THE PLAINTIFF MUST PROVE THAT CIVIL OR CRIMINAL JUDICIAL PROCEEDINGS AGAINST THE PLAINTIFF WERE BEGUN OR CONTINUED.

THE PLAINTIFF MUST ALSO PROVE THAT THE PROCEEDINGS WERE BEGUN OR CONTINUED BY THE DEFENDANT OR AT THE DEFENDANT’S REQUEST.

NEXT, THE PLAINTIFF MUST PROVE THAT THE PROSECUTION HAS ENDED IN THE PLAINTIFF’S FAVOR AND CANNOT BE REINSTATED OR FURTHER MAINTAINED WITHOUT BEGINNING A NEW PROCEEDING.

THE PLAINTIFF MUST FURTHER PROVE THAT THE DEFENDANT ACTED WITH MALICE IN INSTITUTING OR CONTINUING THE PROCEEDINGS.  MALICE MAY EITHER BE EXPRESS OR IMPLIED.  MALICE IN A CASE OF THIS KIND IS A DELIBERATE PURPOSE TO INJURE ANOTHER WITHOUT ANY JUST CAUSE OR EXCUSE.
  HOWEVER, MALICE DOES NOT REQUIRE THAT THE ACT BE MOTIVATED BY PERSONAL ILL WILL.  MALICE IS A WILLFUL INTENTION TO WRONG ANOTHER UNJUSTLY.  IT MAY BE INFERRED FROM THE CIRCUMSTANCES OF THE CASE OR IT MAY BE INFERRED FROM A PROSECUTION THAT IS COMMENCED WITHOUT PROBABLE CAUSE.

NEXT, THE PLAINTIFF MUST PROVE THAT THE DEFENDANT LACKED PROBABLE CAUSE IN INSTITUTING OR CONTINUING THE ACTION.  IN DETERMINING WHETHER PROBABLE CAUSE EXISTED, YOU SHOULD FOCUS ON WHETHER THE DEFENDANT HAD REASONABLE CAUSE TO BELIEVE THAT THE PLAINTIFF COMMITTED THE ACT ABOUT WHICH THE COMPLAINT WAS MADE, AND NOT WHETHER THE PLAINTIFF WAS ACTUALLY GUILTY OR INNOCENT.
  PROBABLE CAUSE IS DETERMINED BY THE FACTS AND CIRCUMSTANCES PRESENT IN THE MIND OF THE DEFENDANT AT THE TIME OF THE INSTITUTION OR CONTINUATION OF THE PROCEEDINGS, NOT BY ANY LATER EVENTS.  IF THE FACTS AND CIRCUMSTANCES WOULD LEAD A PERSON OF ORDINARY INTELLIGENCE, CAUTION, AND PRUDENCE ACTING CONSCIENTIOUSLY, FAIRLY, AND WITHOUT PREJUDICE TO BELIEVE THAT THE PLAINTIFF WAS GUILTY, THAT WOULD BE PROBABLE CAUSE.
  PROBABLE CAUSE IS SOMETHING MORE THAN SUSPICION.

FINALLY, THE PLAINTIFF MUST PROVE THAT INJURY OR DAMAGE RESULTED FROM THE PROCEEDINGS.

THE PLAINTIFF MAY RECOVER THOSE DAMAGES WHICH ARE THE DIRECT, NATURAL, AND PROXIMATE RESULT OF THE PROSECUTION BY THE DEFENDANT.  DAMAGES WHICH MAY BE AWARDED INCLUDE A LOSS OF TIME FROM WORK, DEPRIVATION OF LIBERTY, AND ANY CIRCUMSTANCES OF AGGRAVATION SUCH AS INJURY TO REPUTATION, CHARACTER, HEALTH, MENTAL AND/OR PHYSICAL PAIN AND SUFFERING, GENERAL IMPAIRMENT OF SOCIAL AND MERCANTILE STANDING, FRIGHT, NERVOUSNESS, INDIGNITY,  HUMILIATION, EMBARRASSMENT, HARDSHIP, DISCOMFORT, BODILY PAIN, AND MENTAL ANGUISH.  DAMAGES MAY ALSO INCLUDE EXPENSES SUCH AS THE AMOUNT OF ATTORNEY’S FEES PAID IN DEFENDING THE PROSECUTION.

YOU ARE NOT REQUIRED TO AWARD THE AMOUNT OF DAMAGES REQUESTED BY THE PARTIES.  INSTEAD YOU SHOULD AWARD THOSE DAMAGES WHICH YOU FIND THE EVIDENCE HAS SHOWN THAT THE PLAINTIFF HAS SUFFERED OR WILL SUFFER AS A PROXIMATE RESULT OF THE DEFENDANT’S CONDUCT.

ADVICE OF COUNSEL

THE DEFENDANT CLAIMS AS A DEFENSE IN THIS CASE THAT HE [SHE] ACTED ON THE ADVICE OF COUNSEL.  AS A GENERAL RULE, THE ADVICE OF A PROSECUTING ATTORNEY MAY BE A DEFENSE TO AN ACTION FOR MALICIOUS PROSECUTION, PROVIDED THAT THE ADVICE IS SOUGHT IN GOOD FAITH AND RECEIVED AFTER A FULL AND COMPLETE DISCLOSURE OF ALL MATERIAL FACTS.

IN ORDER TO BE SUCCESSFUL IN THIS DEFENSE, THE DEFENDANT MUST PROVE BY A PREPONDERANCE, OR GREATER WEIGHT, OF THE EVIDENCE THAT, BEFORE INSTITUTING THE PROSECUTION, THE DEFENDANT MADE A FULL AND FAIR DISCLOSURE OF ALL THE MATERIAL FACTS TO THE PROSECUTING OFFICER WHO ADVISED THE DEFENDANT ON THE PROSECUTION.  THE DEFENDANT MUST ALSO PROVE THAT HE [SHE] ACTED OR RELIED ON THE ADVICE IN GOOD FAITH WHEN INSTITUTING THE PROSECUTION.   FINALLY, THE DEFENDANT MUST PROVE THAT HE [SHE] SOUGHT THE ADVICE IN GOOD FAITH.

NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS ON BYSTANDER

THE PLAINTIFF CLAIMS THAT THE DEFENDANT HAS NEGLIGENTLY INFLICTED EMOTIONAL DISTRESS ON THE PLAINTIFF.  IN ORDER TO RECOVER DAMAGES FOR NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS, THE PLAINTIFF MUST PROVE BY A PREPONDERANCE, OR GREATER WEIGHT, OF THE EVIDENCE THAT THE NEGLIGENCE OF THE DEFENDANT CAUSED THE DEATH OR SERIOUS INJURY OF ANOTHER PERSON.

THE PLAINTIFF MUST ALSO PROVE THAT THE PLAINTIFF WAS A BYSTANDER IN CLOSE PROXIMITY AT THE TIME OF THE ACCIDENT AND SAW THE ACCIDENT.

IN ADDITION, THE PLAINTIFF MUST PROVE THAT THE PLAINTIFF AND THE VICTIM WERE CLOSELY RELATED.

FINALLY, THE PLAINTIFF MUST PROVE THAT THE EMOTIONAL DISTRESS SUFFERED BY THE PLAINTIFF AS A RESULT OF OBSERVING THE ACCIDENT CAUSED PHYSICAL SYMPTOMS WHICH ARE CAPABLE OF OBJECTIVE DIAGNOSIS AND WHICH WERE SHOWN BY EXPERT TESTIMONY.


NEGLIGENT MISREPRESENTATION

THE PLAINTIFF CLAIMS THAT A NEGLIGENT MISREPRESENTATION MADE BY THE DEFENDANT CAUSED THE PLAINTIFF TO SUFFER A MONETARY LOSS.  IN ORDER TO RECOVER FOR NEGLIGENT MISREPRESENTATION, THE PLAINTIFF MUST FIRST PROVE BY THE PREPONDERANCE, OR GREATER WEIGHT, OF THE EVIDENCE THAT THE DEFENDANT MADE A FALSE REPRESENTATION TO THE PLAINTIFF.

NEXT, THE PLAINTIFF MUST PROVE THAT THE DEFENDANT HAD A MONETARY INTEREST IN MAKING THE FALSE STATEMENT.  PROOF THAT A STATEMENT WAS MADE IN THE COURSE OF THE DEFENDANT’S BUSINESS, PROFESSION, OR EMPLOYMENT IS ENOUGH TO SHOW A MONETARY INTEREST IN MAKING THE STATEMENT, EVEN IF NO ONE RECEIVES ANYTHING IN EXCHANGE FOR THE STATEMENT.

THE PLAINTIFF MUST PROVE THAT THE DEFENDANT OWED THE PLAINTIFF A DUTY TO MAKE SURE THAT TRUTHFUL INFORMATION WAS GIVEN TO THE PLAINTIFF AND THAT THE DEFENDANT BREACHED THAT DUTY BY FAILING TO USE DUE CARE.  IF THE DEFENDANT HAD A MONETARY INTEREST IN MAKING THE STATEMENT AND THE DEFENDANT POSSESSED EXPERTISE OR SPECIAL KNOWLEDGE THAT WOULD ORDINARILY MAKE IT REASONABLE FOR ANOTHER PERSON TO RELY ON THE DEFENDANT’S JUDGMENT OR ABILITY TO MAKE CAREFUL INQUIRY, THEN THE DEFENDANT HAS A DUTY OF CARE WITH RESPECT TO THE REPRESENTATIONS MADE TO THE PLAINTIFF.

THE PLAINTIFF MUST ALSO PROVE THAT HE [SHE] JUSTIFIABLY RELIED ON THE DEFENDANT’S MISREPRESENTATION.  THE PLAINTIFF’S RELIANCE ON THE DEFENDANT’S STATEMENT IS JUSTIFIED ONLY IF THE DEFENDANT IS IN A SUPERIOR POSITION TO THE PLAINTIFF AS TO KNOWLEDGE OF THE TRUTH OF THE STATEMENT.
  THE PLAINTIFF’S RELIANCE ON THE MISREPRESENTATION MUST HAVE BEEN REASONABLE.  IF THE PLAINTIFF KNEW THE TRUTH, THE RELIANCE ON THE DEFENDANT’S MISREPRESENTATION IS NOT REASONABLE.
 THE DEFENDANT WILL NOT BE RESPONSIBLE FOR INFORMATION WHICH IS GIVEN WITH THE CLEAR UNDERSTANDING THAT THE DEFENDANT IS NOT LIABLE FOR ITS ACCURACY.  THE DEFENDANT IS NOT RESPONSIBLE FOR CASUAL STATEMENTS, REPRESENTATIONS AS TO MATTERS OF LAW, OR MATTERS WHICH THE PLAINTIFF COULD DETERMINE THE TRUTH OF BY USING DUE DILIGENCE.

FINALLY, THE PLAINTIFF MUST PROVE THAT THE PLAINTIFF SUFFERED A MONETARY LOSS AS A DIRECT AND PROXIMATE RESULT OF THE PLAINTIFF’S RELIANCE ON THE DEFENDANT’S MISREPRESENTATION.


PROMISSORY ESTOPPEL

PROMISSORY ESTOPPEL MEANS A PROMISE WAS MADE ON WHICH THE PERSON MAKING THE PROMISE SHOULD REASONABLY EXPECT ANOTHER PERSON TO RELY IN DECIDING TO TAKE ACTION OR NOT TAKE ACTION.  IF YOU FIND PROMISSORY ESTOPPEL, THE PROMISE MUST BE ENFORCED.

THE ELEMENTS OF PROMISSORY ESTOPPEL ARE: (1) AN UNAMBIGUOUS PROMISE; (2) REASONABLE RELIANCE ON THAT PROMISE BY THE PERSON TO WHOM THE PROMISE IS MADE; (3) THE RELIANCE WAS EXPECTED BY THE PERSON MAKING THE PROMISE; AND (4) THE PERSON TO WHOM THE PROMISE WAS MADE SUSTAINED AN INJURY BY RELYING ON THE PROMISE.


NUISANCE - SURFACE WATERS

SURFACE WATERS ARE WATERS OF A CASUAL AND WANDERING NATURE WHICH OOZE THROUGH THE SOIL OR SCATTER THEMSELVES OVER THE SURFACE WITH NO DEFINITE COURSE.  THEY ARE WATERS WHICH, ALTHOUGH CUSTOMARILY AND NATURALLY FLOWING IN A KNOWN DIRECTION AND COURSE, HAVE NO BANKS OR CHANNELS IN THE SOIL.  THEY INCLUDE WATERS WHICH ARE SCATTERED OVER THE SURFACE OF THE GROUND AND COME FROM RAINS, MELTING SNOW, OR THE MOISTURE OF WET, SPONGY, SPRINGY, OR BOGGY GROUND.

SURFACE WATER IS A COMMON ENEMY AND, AS A GENERAL RULE, A LANDOWNER MAY DO WHATEVER HE [SHE] PLEASES ON HIS [HER] OWN LAND REGARDLESS OF THE EFFECT ON SURFACE WATER.  THE LANDOWNER MAY CAUSE THE SURFACE WATER TO COLLECT, SPREAD, OR FLOW ONTO THE PROPERTY OF THE LANDOWNER’S NEIGHBOR EVEN THOUGH IT MAY CAUSE DAMAGE.

HOWEVER, THERE ARE EXCEPTIONS TO THE GENERAL RULE ALLOWING A LANDOWNER TO DO AS HE [SHE] PLEASES REGARDING SURFACE WATER.

THE FIRST EXCEPTION IS WHERE THE LANDOWNER CREATES A NUISANCE PER SE.  A NUISANCE IS ANYTHING WHICH CAUSES HURT, INCONVENIENCE OR DAMAGE AND ESSENTIALLY INTERFERES WITH THE ENJOYMENT OF LIFE OR PROPERTY.  IN ORDER TO BE A NUISANCE PER SE, THE NUISANCE MUST HAVE BECOME DANGEROUS AT ALL TIMES AND UNDER ALL CIRCUMSTANCES TO LIFE, HEALTH, OR PROPERTY.  IF YOU FIND THAT WHAT THE DEFENDANT DID WITH THE SURFACE WATERS CREATED A NUISANCE WHICH IS ALWAYS UNDER ALL CIRCUMSTANCES A DANGER TO LIFE, HEALTH, OR PROPERTY, THE DEFENDANT IS RESPONSIBLE FOR THE DAMAGES CAUSED TO THE PLAINTIFF BY THE DEFENDANT’S TREATMENT OF THE SURFACE WATER.

ANOTHER EXCEPTION TO THE RULE IS WHERE THE SURFACE WATER IS COLLECTED IN AN ARTIFICIAL CHANNEL AND DISCHARGED ONTO ANOTHER PERSON’S LAND IN CONCENTRATED FORM.  IF YOU FIND THAT THE DEFENDANT CAUSED THE SURFACE WATERS FROM HIS [HER] LAND TO COLLECT IN AN ARTIFICIAL CHANNEL SO THAT IT FLOWED ONTO THE PLAINTIFF’S PROPERTY AND THAT THE FLOW WAS CONCENTRATED RATHER THAN FLOWING AS IT MAY HAVE BEEN BEFORE THE DEFENDANT’S ACTIONS, THE DEFENDANT IS RESPONSIBLE FOR THE DAMAGES TO THE PLAINTIFF RESULTING FROM THE CONCENTRATED FLOW OF THE SURFACE WATERS.


QUANTUM MERUIT

THE PLAINTIFF HAS BROUGHT THIS ACTION UNDER A THEORY CALLED QUANTUM MERUIT.  QUANTUM MERUIT SIMPLY MEANS AS MUCH AS DESERVED OR AS MUCH AS IT IS WORTH.  THIS MEANS THAT A PERSON WHO ACCEPTS THE SERVICES OF ANOTHER MUST PAY THE REASONABLE VALUE OF THE SERVICES UNLESS IT WAS AGREED BY BOTH PARTIES THAT THE SERVICES WOULD BE PERFORMED FOR FREE OR AS A FAVOR.

IN ORDER FOR THE PLAINTIFF TO RECOVER ON A CLAIM OF QUANTUM MERUIT, THE PLAINTIFF MUST SHOW BY THE PREPONDERANCE, OR GREATER WEIGHT, OF THE EVIDENCE THAT THE PLAINTIFF CONFERRED A BENEFIT ON THE DEFENDANT.  NEXT, THE PLAINTIFF MUST SHOW THAT THE DEFENDANT DID BENEFIT.  FINALLY, THE PLAINTIFF MUST SHOW THAT THE DEFENDANT KEPT THE BENEFIT UNDER CIRCUMSTANCES WHICH MAKE IT UNFAIR FOR THE DEFENDANT TO KEEP THE BENEFIT WITHOUT PAYING FOR IT.

THE PLAINTIFF DOES NOT HAVE TO SHOW AN ACTUAL VERBAL OR WRITTEN CONTRACT OR THAT THE PARTIES AGREED ON A SPECIFIC PRICE FOR THE SERVICES.

IF THE TASKS FOR WHICH THE PLAINTIFF SEEKS PAYMENT UNDER THE CLAIM OF QUANTUM MERUIT ARE INCLUDED IN THE TERMS OF AN EXPRESS CONTRACT WHICH HAS NOT BEEN ABANDONED OR RESCINDED, THE PLAINTIFF MAY NOT RECOVER UNDER QUANTUM MERUIT.

THE AMOUNT THE PLAINTIFF MAY RECOVER UNDER QUANTUM MERUIT IS THE AMOUNT YOU FIND THE DEFENDANT WAS UNJUSTLY ENRICHED AT THE PLAINTIFF’S EXPENSE.


SETTING ASIDE DEEDS FOR MENTAL INCAPACITY

IN ORDER TO SET ASIDE A DEED ON THE GROUND OF MENTAL INCAPACITY OF THE GRANTOR, IT MUST BE SHOWN THAT THE GRANTOR WAS INCAPABLE OF UNDERSTANDING THE NATURE OF THE ACT OF EXECUTING THE DEED.  THE TEST IS NOT WHETHER THE GRANTOR’S MENTAL POWERS WERE IMPAIRED, BUT WHETHER, AT THE TIME OF THE EXECUTION OF THE DEED, THE GRANTOR HAD SUFFICIENT CAPACITY TO UNDERSTAND IN A REASONABLE MANNER THE NATURE AND EFFECT OF THE EXECUTION OF THE DEED.  MERE INFIRMITY OF MIND OR BODY DOES NOT RENDER A PERSON INCAPABLE OF EXECUTING A VALID DEED.  THE QUESTION IS WHETHER THE GRANTOR WAS CAPABLE OF UNDERSTANDING THE NATURE AND CONSEQUENCES OF THE TRANSACTION.


SETTING ASIDE DEEDS FOR UNDUE INFLUENCE

BURDEN OF PROOF

DEEDS ARE PRESUMED TO BE VALID.  THE PARTY CHALLENGING THE DEED MUST UNMISTAKENLY AND CONVINCINGLY SHOW THAT THE GRANTOR’S WILL WAS OVERBORNE.  THERE MUST BE CLEAR EVIDENCE OF THE OPPORTUNITY AND THE INCLINATION BY THE GRANTEE TO INFLUENCE THE GRANTOR.

CONFIDENTIAL RELATIONSHIP

WHEN A CONFIDENTIAL RELATIONSHIP EXISTS BETWEEN THE GRANTOR AND THE GRANTEE, THE BURDEN IS ON THE GRANTEE TO AFFIRMATIVELY PROVE THE ABSENCE OF UNDUE INFLUENCE.
  A CONFIDENTIAL RELATIONSHIP EXISTS WHEN THE GRANTOR HAS PLACED TRUST AND CONFIDENCE IN THE GRANTEE TO HANDLE THE AFFAIRS OF THE GRANTOR AND THE GRANTEE HAS EXERCISED CONTROL OVER THE GRANTOR.  THE ESSENCE OF THE RELATIONSHIP IS TRUST AND CONFIDENCE.
  MERE FRIENDSHIP
 OR FAMILY RELATIONSHIP
 IS INSUFFICIENT TO SHOW A CONFIDENTIAL RELATIONSHIP.  A CONFIDENTIAL RELATIONSHIP DOES NOT NECESSARILY ARISE WHEN THE GRANTOR DEPENDS ON THE GRANTEE FOR THE NECESSITIES OF LIFE.

UNDUE INFLUENCE IS AN INFLUENCE USED ON THE GRANTOR WHICH OVERBEARS THE GRANTOR’S WILL SO THAT THE DEED IS MERELY THE MECHANICAL PERFORMANCE BY THE GRANTOR OF THE WISHES OF SOME OTHER PERSON INSTEAD OF THE CARRYING OUT OF THE GRANTOR’S REAL PURPOSE OR INTENTION.  IT IS NOT IMPORTANT HOW THE INFLUENCE WAS EXERTED, WHETHER IT WAS BY PHYSICAL FORCE, THREATS, REPEATED AND INSISTENT REQUESTS, OR ANY OTHER MENTAL OR PHYSICAL COERCION.  HOWEVER, UNLESS THERE ARE OTHER CIRCUMSTANCES TO SHOW THE WILL OR PURPOSE OF ANOTHER PERSON WAS SUBSTITUTED FOR THAT OF THE GRANTOR, FAIR ARGUMENT, MERE SUGGESTION, AND PERSUASION ARE NOT UNDUE INFLUENCE.

IN ORDER TO SET ASIDE OF A DEED ON THE GROUND OF UNDUE INFLUENCE, TWO THINGS MUST BE SHOWN.  FIRST, IT MUST BE SHOWN THAT THE GRANTOR WAS UNQUESTIONABLY CAPABLE OF BEING UNDULY INFLUENCED AS A RESULT OF AGE, MENTAL WEAKNESS, OR SOME OTHER CAUSE.  SECOND, THERE MUST BE SOME CLEAR EVIDENCE OF THE OPPORTUNITY AND INCLINATION ON THE PART OF THE GRANTEE OR SOMEONE ON THE GRANTEE’S BEHALF TO EXERCISE UNDUE INFLUENCE.

UNDUE INFLUENCE MAY BE INFERRED WHERE THERE IS PROOF OF GREAT MENTAL WEAKNESS, NOT AMOUNTING TO INCAPACITY TO EXECUTE A VALID DEED, ALONG WITH A VERY INADEQUATE AMOUNT GIVEN IN EXCHANGE FOR THE DEED.  IT IS NOT NECESSARY TO SHOW THAT THE GRANTOR WAS INSANE OR IN SUCH A STATE OF MENTAL IMBECILITY TO BE ENTIRELY INCAPABLE OF EXECUTING A VALID DEED.  IT IS ENOUGH TO SHOW THAT, AT THE TIME OF THE EXECUTION OF THE DEED, THE GRANTOR WAS IN A CONDITION OF GREAT MENTAL WEAKNESS AND THAT THE AMOUNT GIVEN IN EXCHANGE FOR THE DEED WAS VERY INADEQUATE.


SEXUALLY VIOLENT PREDATORS 

THE STATE OF SOUTH CAROLINA HAS BROUGHT THIS CASE UNDER THE SEXUALLY VIOLENT PREDATOR ACT.
  THE STATE ALLEGES THAT THE RESPONDENT IS A SEXUALLY VIOLENT PREDATOR AND SEEKS TO HAVE THE RESPONDENT INVOLUNTARILY COMMITTED IN A SECURE FACILITY FOR LONG-TERM CONTROL, CARE, AND TREATMENT.

THE BURDEN OF PROOF IS ON THE STATE TO PROVE BY EVIDENCE SUFFICIENT TO SATISFY EACH OF YOU BEYOND A REASONABLE DOUBT THAT THE RESPONDENT IS A SEXUALLY VIOLENT PREDATOR.  IF THE STATE IS ABLE TO MEET THAT BURDEN OF PROOF, YOU SHOULD RETURN A VERDICT FINDING THAT THE RESPONDENT IS A SEXUALLY VIOLENT PREDATOR.  IF THE STATE IS UNABLE TO MEET THAT BURDEN OF PROOF, YOU SHOULD RETURN A VERDICT FINDING THAT THE RESPONDENT IS NOT A SEXUALLY VIOLENT PREDATOR.

IN MOST CIVIL CASES, THE PETITIONER ONLY HAS THE BURDEN OF PROVING THAT A FACT IS MORE LIKELY TRUE THAN NOT TRUE, SUCH AS BY THE GREATER WEIGHT OR PREPONDERANCE OF THE EVIDENCE.  HOWEVER, IN THIS TYPE OF CASE, THE STATE’S BURDEN OF PROOF MUST BE MORE POWERFUL.  IT MUST BE BEYOND A REASONABLE DOUBT.


REASONABLE DOUBT

WHAT IS A REASONABLE DOUBT IN THE LAW?  A REASONABLE DOUBT IS THE KIND OF DOUBT THAT WOULD CAUSE A REASONABLE PERSON TO HESITATE TO ACT.

[ALTERNATIVE REASONABLE DOUBT CHARGE

PROOF BEYOND A REASONABLE DOUBT IS PROOF THAT LEAVES YOU FIRMLY CONVINCED THAT THE RESPONDENT IS A SEXUALLY VIOLENT PREDATOR.  THERE ARE VERY FEW THINGS IN THIS WORLD THAT WE KNOW WITH ABSOLUTE CERTAINTY, AND THE LAW DOES NOT REQUIRE PROOF THAT OVERCOMES EVERY POSSIBLE DOUBT.  IF, BASED ON YOUR CONSIDERATION OF THE EVIDENCE, YOU ARE FIRMLY CONVINCED THAT THE RESPONDENT IS A SEXUALLY VIOLENT PREDATOR, THEN YOU MUST RETURN A VERDICT FOR THE STATE.  IF, ON THE OTHER HAND, YOU THINK THERE IS A REAL POSSIBILITY THAT THE RESPONDENT IS NOT A SEXUALLY VIOLENT PREDATOR, YOU MUST GIVE THE RESPONDENT THE BENEFIT OF THE DOUBT AND FIND THAT HE [SHE] IS NOT A SEXUALLY VIOLENT PREDATOR.
]

IN ORDER TO SHOW THAT THE RESPONDENT IS A SEXUALLY VIOLENT PREDATOR, THE STATE MUST FIRST PROVE BEYOND A REASONABLE DOUBT THAT THE RESPONDENT HAS BEEN CONVICTED OF A SEXUALLY VIOLENT OFFENSE.  [CRIMINAL SEXUAL CONDUCT
][CRIMINAL SEXUAL CONDUCT WITH A MINOR
] [ENGAGING A CHILD FOR A SEXUAL PERFORMANCE
][PRODUCING, DIRECTING, OR PROMOTING SEXUAL PERFORMANCE BY A CHILD
] [ASSAULT WITH INTENT TO COMMIT CRIMINAL SEXUAL CONDUCT
] [INCEST
] [BUGGERY
] [COMMITTING OR ATTEMPTING TO COMMIT A LEWD ACT ON A CHILD UNDER THE AGE OF SIXTEEN
] [KNOWINGLY DISSEMINATING OBSCENITY INVOLVING A MINOR
][KNOWINGLY PERMITTING A MINOR TO ENGAGE IN ANY ACT WHICH IS A VIOLATION OF 16-15-305 TO 16-15-445
] [KNOWINGLY DISSEMINATING OBSCENE MATERIAL TO A MINOR
] [KNOWINGLY DISSEMINATING HARMFUL MATERIAL TO A MINOR
] [EMPLOYING A MINOR TO APPEAR IN A STATE OF SEXUALLY EXPLICIT NUDITY
] [SEXUAL EXPLOITATION OF A  MINOR
] [PROMOTING PROSTITUTION OF A MINOR
] [PARTICIPATING IN PROSTITUTION OF A MINOR
] [ACCESSORY BEFORE THE FACT OF A SEXUALLY VIOLENT OFFENSE] [ATTEMPT TO COMMIT A SEXUALLY VIOLENT OFFENSE] [ANY OFFENSE FOR WHICH THE JUDGE MADE A SPECIFIC FINDING ON THE RECORD THAT, BASED ON THE CIRCUMSTANCES OF THE CASE, THE PERSON’S OFFENSE SHOULD BE CONSIDERED A SEXUALLY VIOLENT OFFENSE] IS A SEXUALLY VIOLENT OFFENSE.

THE STATE MUST ALSO PROVE BEYOND A REASONABLE DOUBT THAT THE RESPONDENT SUFFERS FROM A MENTAL ABNORMALITY OR PERSONALITY DISORDER THAT MAKES HIM [HER] LIKELY TO ENGAGE IN ACTS OF SEXUAL VIOLENCE IF NOT CONFINED IN A SECURE FACILITY FOR LONG-TERM CONTROL, CARE, AND TREATMENT.

“MENTAL ABNORMALITY” MEANS A MENTAL CONDITION AFFECTING A PERSON'S EMOTIONAL CAPACITY OR CAPACITY TO MAKE CONSCIOUS CHOICES THAT MAKES THE PERSON INCLINED TO COMMIT SEXUALLY VIOLENT OFFENSES.

“LIKELY TO ENGAGE IN ACTS OF SEXUAL VIOLENCE” MEANS THE PERSON'S TENDENCY TO COMMIT ACTS OF SEXUAL VIOLENCE IS OF SUCH A DEGREE AS TO POSE A MENACE TO THE HEALTH AND SAFETY OF OTHERS.

YOUR VERDICT IN THIS CASE MUST BE UNANIMOUS, THAT IS ALL TWELVE OF YOU MUST AGREE ON THE VERDICT.


TRESPASS

THE PLAINTIFF CLAIMS THAT THE DEFENDANT TRESPASSED ON THE PLAINTIFF’S PROPERTY.  IN ORDER TO RECOVER FOR TRESPASS, THE PLAINTIFF MUST PROVE BY A PREPONDERANCE, OR GREATER WEIGHT, OF THE EVIDENCE THAT THE PLAINTIFF WAS IN LEGAL POSSESSION OF THE PROPERTY;  THAT THE DEFENDANT OR THE DEFENDANT’S AGENT VOLUNTARILY ENTERED THE PLAINTIFF’S PROPERTY OR COMMITTED AN INTENTIONAL PHYSICAL INTERFERENCE WITH THE PLAINTIFF’S PRESENT RIGHT TO POSSESS THE PROPERTY; AND THAT THE ENTRY OR INTERFERENCE WAS MADE WITHOUT THE PLAINTIFF’S PERMISSION.

THE ENTRY OR INTERFERENCE BY THE DEFENDANT MUST BE INTENTIONAL.  INTENT IS PROVED BY SHOWING THAT THE DEFENDANT ACTED VOLUNTARILY AND KNEW OR SHOULD HAVE KNOWN THAT THE RESULT WOULD FOLLOW THE ACT.  MOTIVE OR MALICE ON THE PART OF THE DEFENDANT IS NOT REQUIRED.
  THE DEFENDANT DOES NOT HAVE TO INTEND DAMAGING CONSEQUENCES, BUT ONLY MUST INTEND THE ACT WHICH CONSTITUTED THE UNWARRANTED ENTRY ON THE PLAINTIFF’S PROPERTY OR THE INTERFERENCE WITH THE PLAINTIFF’S RIGHT OF POSSESSION.

THE ENTRY OR INTERFERENCE MAY BE THE RESULT OF NEGLIGENCE OR A WILFUL, DELIBERATE, OR WANTON ACT.  A NEGLIGENT ACT IS ONE WHICH LACKS THE CARE WHICH A PERSON OF ORDINARY REASON AND PRUDENCE WOULD USE UNDER THE SAME OR SIMILAR CIRCUMSTANCES.

A WILFUL ACT IS ONE THAT IS DONE THROUGH CONSCIOUS CHOICE OR WRONGFUL CONDUCT WHICH IS CONSCIOUSLY DONE WITHOUT REGARD TO THE POSSIBLE CONSEQUENCES.  A RECKLESS ACT IS ONE OF CONSCIOUS LACK OF CONCERN FOR THE RIGHTS AND SAFETY OF OTHERS.

IF YOU FIND THAT THE DEFENDANT COMMITTED AN UNAUTHORIZED ENTRY ONTO THE PLAINTIFF’S PROPERTY OR AN INTENTIONAL INTERFERENCE WITH THE PLAINTIFF’S RIGHT OF POSSESSION OF THE PROPERTY, YOU MUST DETERMINE THE DAMAGES THE PLAINTIFF SUFFERED AS A DIRECT AND PROXIMATE RESULT OF THE DEFENDANT’S ACTS.  THE PLAINTIFF IS ENTITLED TO AT LEAST NOMINAL DAMAGES.
  NOMINAL DAMAGES MAY BE A TOKEN SUM SUCH AS ONE CENT OR ONE DOLLAR.

HOWEVER, YOU MAY ALSO FIND THAT THE PLAINTIFF SUFFERED ACTUAL DAMAGES.  THESE WOULD INCLUDE DEPRECIATION, INJURY OR DAMAGE TO THE PROPERTY, OR LOSS OF USE OR ENJOYMENT OF THE PROPERTY.  DAMAGES MAY ALSO INCLUDE MENTAL PAIN AND SUFFERING, DISCOMFORT, OR ANNOYANCE WHICH ARE REASONABLE AND NATURAL CONSEQUENCES OF THE TRESPASS.

THE AMOUNT OF DAMAGES FOR INJURY OR DAMAGE TO THE PROPERTY WOULD BE THE DIFFERENCE BETWEEN THE FAIR MARKET VALUE OF THE PROPERTY IMMEDIATELY BEFORE THE TRESPASS AND THE VALUE OF THE PROPERTY IMMEDIATELY AFTER THE TRESPASS.  FAIR MARKET VALUE IS THE PRICE A WILLING BUYER WOULD PAY AND A WILLING SELLER WOULD TAKE IN THE ORDINARY COURSE OF BUSINESS IF A SALE WERE NOT REQUIRED.

THE DAMAGES FOR LOSS OF USE OR ENJOYMENT OF PROPERTY MAY INCLUDE RECOVERY FOR THE LOSS OF VALUE OF THE USE AND ENJOYMENT OF THE PROPERTY DURING THE TIME THAT THE INJURY TO THE PROPERTY EXISTS.  THIS SHOULD BE MEASURED BY THE LOSS OF USE OR ENJOYMENT AN ORDINARY PERSON ACTING REASONABLY UNDER THE SAME OR SIMILAR CIRCUMSTANCES WOULD SUFFER.


UNFAIR TRADE PRACTICES ACT

THE PLAINTIFF CLAIMS THAT THE DEFENDANT COMMITTED UNFAIR TRADE PRACTICES.
  A TRADE PRACTICE OR ACT IS AN UNFAIR TRADE PRACTICE OR ACT IF IT OFFENDS ESTABLISHED PUBLIC POLICY OR IS IMMORAL, UNETHICAL, OR OPPRESSIVE.
  THIS DOES NOT INCLUDE ACTS, PRACTICES, OR REPRESENTATIONS THAT ARE NOTHING MORE THAN DEALER TALK OR WHAT IS CALLED PUFFING.

THE PLAINTIFF MUST PROVE THAT THE PLAINTIFF SUFFERED ACTUAL DAMAGES AS A RESULT OF THE DEFENDANT’S UNFAIR TRADE PRACTICE OR ACT.

IN ADDITION, THE PLAINTIFF MUST PROVE THAT THE UNFAIR TRADE PRACTICE OR ACT AFFECTED PERSONS OTHER THAN THE PARTIES TO THE TRANSACTION.  THE PLAINTIFF MUST PROVE THAT THE UNFAIR TRADE PRACTICE OR ACT HAS AN IMPACT ON THE PUBLIC’S INTEREST.  THIS MAY BE SHOWN BY PROOF THAT THE UNFAIR TRADE PRACTICE OR ACT IS CAPABLE OF REPETITION.

IF YOU FIND THAT THE DEFENDANT COMMITTED AN UNFAIR TRADE PRACTICE OR ACT, YOU MAY AWARD THE PLAINTIFF THREE TIMES THE AMOUNT OF LOSS OF MONEY OR PROPERTY WHICH THE PLAINTIFF SUFFERED AS A RESULT OF THE DEFENDANT’S ACTS.

MOTOR VEHICLE UNFAIR TRADE PRACTICES ACT

IF YOU FIND THAT THE DEFENDANT COMMITTED A MOTOR VEHICLE UNFAIR TRADE PRACTICE OR ACT, THE DAMAGES YOU FIND THAT THE PLAINTIFF HAS SUFFERED SHOULD BE DOUBLED.

IF YOU FIND THAT THE DEFENDANT ACTED MALICIOUSLY, YOU MAY AWARD THE PLAINTIFF PUNITIVE DAMAGES.  MALICE IS THE WRONGFUL INTENT TO INJURE ANOTHER.  IT INDICATES A WICKED OR DEPRAVED SPIRIT INTENT ON DOING WRONG.

IF YOU FIND THAT THE PLAINTIFF IS ENTITLED TO PUNITIVE DAMAGES, THE AMOUNT OF PUNITIVE DAMAGES CANNOT BE MORE THAN THREE TIMES THE AMOUNT OF THE ACTUAL DAMAGES YOU FIND THE PLAINTIFF HAS SUFFERED.

CHAPTER FOURTEEN - DAMAGES


ACTUAL DAMAGES

IF YOU DECIDE THAT THE PLAINTIFF IS ENTITLED TO A VERDICT, YOUR NEXT STEP WOULD BE TO DECIDE HOW MUCH MONEY THE DEFENDANT SHOULD BE REQUIRED TO PAY.

ACTUAL DAMAGES ARE TO COMPENSATE THE PLAINTIFF FOR THE PLAINTIFF’S INJURIES OR LOSS
 AND TO PUT THE PLAINTIFF, AS NEAR AS POSSIBLE, IN THE SAME POSITION THAT THE PLAINTIFF WAS IN BEFORE THE INCIDENT OCCURRED.  IN OTHER WORDS, ACTUAL DAMAGES WOULD BE THE ACTUAL LOSSES AND EXPENSES WHICH THE PLAINTIFF HAS SUFFERED BECAUSE OF THE DEFENDANT’S NEGLIGENCE.


PAIN AND SUFFERING

PAIN AND SUFFERING COMPENSATES THE PLAINTIFF FOR PHYSICAL DISCOMFORT AND EMOTIONAL RESPONSE TO THE SENSATION OF PAIN CAUSED BY THE INJURY ITSELF.
  THERE IS NO DEFINITE STANDARD BY WHICH TO COMPENSATE THE PLAINTIFF FOR PAIN AND SUFFERING.  YOU HAVE THE AUTHORITY TO DETERMINE THE AMOUNT, IF ANY, TO BE ALLOWED FOR PAIN AND SUFFERING, USING CALM AND REASONABLE JUDGMENT TO ENSURE THAT THE DAMAGES ARE JUST AND REASONABLE IN LIGHT OF THE TESTIMONY AND EVIDENCE PRESENTED IN THE CASE.


LOSS OF ENJOYMENT OF LIFE

LOSS OF ENJOYMENT OF LIFE COMPENSATES THE PLAINTIFF FOR LIMITATIONS ON THE PLAINTIFF’S ABILITY TO PARTICIPATE IN, AND DERIVE PLEASURE FROM, THE NORMAL ACTIVITIES OF DAILY LIFE.


DAMAGE TO REAL PROPERTY

WHERE REAL PROPERTY HAS BEEN DAMAGED, THE MEASURE OF DAMAGES IS THE DIFFERENCE BETWEEN THE VALUE OF THE ENTIRE PREMISES BEFORE AND AFTER THE INJURY.  THE VALUE OF PROPERTY ON DAMAGED REAL ESTATE–SUCH AS BUILDINGS, FENCES, AND MARKETABLE TIMBER–IS MEASURED ACCORDING TO THE INDEPENDENT AND SEPARATE VALUE OF THE PROPERTY ACTUALLY DESTROYED OR DAMAGED.  IF THE DAMAGED PROPERTY IS NOT INDEPENDENT, BUT IS ESSENTIALLY CONNECTED WITH THE PREMISES AND HAS VALUE ONLY BY REASON OF THAT CONNECTION, SUCH AS FRUIT AND ORNAMENTAL TREES, THE MEASURE OF THE DAMAGES IS THE INJURY TO THE PREMISES AS A WHOLE.  THIS INJURY IS MEASURED BY THE DIFFERENCE BETWEEN THE VALUE OF THE ENTIRE PREMISES BEFORE AND AFTER THE LOSS.

IF THE PLAINTIFF IS ENTITLED TO A JUDGMENT FOR HARM TO LAND RESULTING FROM A PAST INVASION AND NOT AMOUNTING TO A TOTAL DESTRUCTION OF VALUE, THE DAMAGES INCLUDE COMPENSATION FOR:

(1) THE DIFFERENCE BETWEEN THE VALUE OF THE LAND BEFORE THE HARM AND THE VALUE AFTER THE HARM, OR, IF THE PLAINTIFF CHOOSES, THE COST OF RESTORATION THAT HAS BEEN OR MAY BE REASONABLY INCURRED;

(2) THE LOSS OF USE OF THE LAND; AND

(3) ANY DISCOMFORT AND ANNOYANCE TO THE PLAINTIFF AS AN OCCUPANT.

IF A THING ATTACHED TO THE LAND BUT SEVERABLE FROM IT IS DAMAGED, THE PLAINTIFF MAY CHOOSE TO RECOVER THE LOSS IN VALUE TO THE THING INSTEAD OF THE DAMAGE TO THE LAND AS A WHOLE.


DAMAGES TO BUILDING

THE MEASURE OF DAMAGES TO WHICH THE PLAINTIFF WOULD BE ENTITLED TO RECOVER IS THE DIFFERENCE BETWEEN THE VALUE OF THE BUILDING AND OTHER PROPERTY OF THE PLAINTIFF IN ITS CONDITION AS IT WAS BEFORE THE DAMAGE AND ITS VALUE IN THE CONDITION THE BUILDING OR OTHER PROPERTY WAS AFTER THE DAMAGE.  IF REPAIRING THE BUILDING WOULD PUT IT IN AS GOOD A CONDITION AS BEFORE THE DAMAGE, THEN THE MEASURE OF DAMAGES WOULD BE THE COST OF REPAIR PLUS ANY AMOUNT BY WHICH THE VALUE OF THE BUILDING WAS DECREASED DUE TO THE DAMAGE.


ACTUAL DAMAGES - MOTOR VEHICLE

THE AMOUNT OF DAMAGES TO A MOTOR VEHICLE IS THE DIFFERENCE BETWEEN THE VALUE OF THE VEHICLE IMMEDIATELY BEFORE IT WAS STRUCK AND THE VALUE OF THE VEHICLE IMMEDIATELY AFTER IT WAS STRUCK.

IF REPAIRING THE VEHICLE WOULD PUT IT IN AS GOOD A CONDITION AS BEFORE THE ACCIDENT, THEN THE MEASURE OF DAMAGES WOULD BE THE COST OF REPAIR PLUS ANY AMOUNT BY WHICH THE VALUE OF THE VEHICLE WAS DECREASED DUE TO ITS INVOLVEMENT IN A COLLISION.  THIS IS ALSO CALLED DEPRECIATION.

IF THE VEHICLE CANNOT BE REPAIRED, THE MEASURE OF DAMAGES WOULD BE THE VALUE OF THE VEHICLE IMMEDIATELY BEFORE IT WAS STRUCK, MINUS ANY SALVAGE VALUE.

ACTUAL DAMAGES - LOSS OF USE OF A MOTOR VEHICLE

A PLAINTIFF ALSO MAY BE ENTITLED TO RECOVER FOR THE LOSS OF THE USE OF A VEHICLE DURING THE TIME THAT THE PLAINTIFF WAS UNABLE TO USE IT.  ACTUAL DAMAGES FOR THIS PURPOSE MAY BE MEASURED BY DETERMINING WHAT IT WOULD HAVE COST THE PLAINTIFF TO RENT A SIMILAR VEHICLE WHILE THE PLAINTIFF’S OWN VEHICLE WAS BEING REPAIRED.

DAMAGES FOR LOSS OF USE OF A VEHICLE MAY BE AWARDED EVEN IF THE PLAINTIFF DID NOT RENT A CAR AND EVEN IF THE PLAINTIFF BORROWED A CAR.  HOWEVER, THE PLAINTIFF IS REQUIRED TO MAKE ALL REASONABLE EFFORTS TO MINIMIZE THE DAMAGES.


PERSONAL INJURIES

THE PLAINTIFF MUST PROVE THAT EXPENSES CAUSED BY THE INJURY WERE NECESSARY AND REASONABLE.
  

ACTUAL DAMAGES FOR A PLAINTIFF WHO HAS BEEN PHYSICALLY INJURED INCLUDE PAIN AND SUFFERING -- BOTH PAST AND FUTURE -- AS WELL AS MENTAL ANGUISH, IMPAIRMENT OF HEALTH OR PHYSICAL CONDITION, AND DISFIGUREMENT.  THE PLAINTIFF MAY ALSO CLAIM LOST WAGES DUE TO ABSENCE FROM WORK AND REDUCED EARNING ABILITY FOR THE FUTURE.

IN DETERMINING THE AMOUNT OF COMPENSATION FOR PERSONAL INJURIES, IT IS PROPER TO CONSIDER PAST AND PRESENT ASPECTS OF THE INJURY.  THIS WOULD INCLUDE PHYSICAL AND MENTAL PAIN AND SUFFERING, EXPENSES INCURRED FOR NECESSARY MEDICAL TREATMENT, LOSS OF TIME AND INCOME WHICH RESULTED FROM THE IMPAIRMENT OF THE ABILITY TO WORK AND EARN A LIVELIHOOD, THE LOSS OF ENJOYMENT OF LIFE SUFFERED AS A RESULT OF THE INJURY, AND ANY OTHER LOSSES WHICH ARE REFLECTED BY THE CHARACTER OF THE INJURY.

THE INJURED PARTY MAY RECOVER FOR THOSE FUTURE DAMAGES THAT ARE REASONABLY SURE TO RESULT FROM THE INJURIES.  THE PRINCIPLE UNDERLYING COMPENSATION FOR FUTURE DAMAGES IS THAT ONLY ONE ACTION CAN BE BROUGHT AND, THEREFORE, ONLY ONE RECOVERY HAD.  IT IS PROPER TO INCLUDE IN THE ESTIMATE OF FUTURE DAMAGES COMPENSATION FOR LOSS OF CAPACITY FOR WORK OR ATTENTION TO THE PLAINTIFF'S ORDINARY BUSINESS, FUTURE MEDICAL EXPENSES, AND PAIN AND SUFFERING WHICH WILL, WITH REASONABLE CERTAINTY, RESULT.


PROSPECTIVE DAMAGES

A PLAINTIFF IS NEVER ENTITLED TO RECOVER CONJECTURAL OR SPECULATIVE DAMAGES.
  BUT IF YOU FIND THE PLAINTIFF IS ENTITLED TO A VERDICT FOR ACTUAL DAMAGES, YOUR VERDICT SHOULD INCLUDE AN AMOUNT TO COVER ANY PAST, PRESENT, AND FUTURE DAMAGES WHICH WERE PROXIMATELY CAUSED BY THE DEFENDANT.  ANY FUTURE DAMAGES MUST BE REASONABLY CERTAIN TO OCCUR IN THE FUTURE AS A RESULT OF THE DEFENDANT’S ACTS.
  ACTUAL DAMAGES NEED NOT BE PROVEN TO A MATHEMATICAL CERTAINTY OR BE BASED ON EVIDENCE OF THE PRECISE AMOUNT OF DAMAGES THE PLAINTIFF HAS SUFFERED.  INSTEAD, THE EVIDENCE MUST ALLOW YOU TO DETERMINE WHAT AMOUNT OF DAMAGES IS FAIR, JUST, AND REASONABLE.


FUTURE DAMAGES

ANY FUTURE DAMAGES MUST BE REASONABLY CALCULATED TO HAVE RESULTED FROM THE ALLEGED INJURY OR DAMAGE SUSTAINED IN THIS CASE.
  FUTURE DAMAGES MUST BE REDUCED TO THEIR PRESENT CASH VALUE.
  


PRE-EXISTING INJURY

THE DEFENDANT CLAIMS THAT THE PLAINTIFF HAD A PRE-EXISTING INJURY OR CONDITION PRIOR TO THE DATE THAT THE PLAINTIFF CLAIMS THAT THE DEFENDANT INJURED HIM [HER].  IF YOU FIND THAT THE PLAINTIFF RECEIVED AN INJURY AS A RESULT OF THE NEGLIGENCE OF THE DEFENDANT AND IS ENTITLED TO RECOVER FOR THAT INJURY, THE FACT THAT THE PLAINTIFF HAD A PRE-EXISTING INJURY OR CONDITION WOULD NOT PREVENT THE PLAINTIFF FROM RECOVERING.  THE DEFENDANT IS RESPONSIBLE FOR ALL ILL EFFECTS WHICH, CONSIDERING THE PLAINTIFF’S CONDITION OF HEALTH WHEN THE PLAINTIFF WAS INJURED, NATURALLY AND NECESSARILY FOLLOW THE INJURY.  THE DEFENDANT TAKES THE PLAINTIFF AS THE PLAINTIFF IS FOUND WHETHER THE PLAINTIFF IS IN PERFECT HEALTH, IN POOR HEALTH, OR SOMEWHERE IN BETWEEN.  A DEFENDANT’S LIABILITY IS IN NO WAY LESSENED OR AFFECTED BECAUSE OF THE FACT THAT THE INJURY WOULD NOT HAVE RESULTED OR WOULD NOT HAVE BEEN AS SERIOUS OR SEVERE HAD THE PLAINTIFF BEEN IN GOOD HEALTH, OR THAT THE INJURIES WERE AGGRAVATED AND RENDERED MORE DIFFICULT TO CURE BY REASON OF THE FACT THAT THE PLAINTIFF WAS NOT IN GOOD HEALTH.  IN OTHER WORDS, IF THE PRESENCE OF A PRE-EXISTING INJURY OR CONDITION AGGRAVATES AND PROLONGS THE INJURY AND INCREASES THE DAMAGES, THE PLAINTIFF SHOULD BE COMPENSATED FOR THE INCREASED OR ADDED DAMAGES.

A PERSON WITH A PRE-EXISTING  INJURY OR CONDITION IS NOT, HOWEVER, ENTITLED TO ANY COMPENSATION FOR THE PRE-EXISTING INJURY OR CONDITION.  IN ADDITION, IF THE PROBLEMS ARE THE RESULT OF THE NATURAL PROGRESSION OF THE WORSENING OF A PRE-EXISTING INJURY OR CONDITION, THEN THE PLAINTIFF WOULD NOT BE ENTITLED TO BE COMPENSATED FOR THOSE PROBLEMS.


LOSS OF EARNING CAPACITY

THE LOSS OR IMPAIRMENT OF EARNING CAPACITY RESULTING FROM INJURIES TO THE PLAINTIFF IS A PROPER ELEMENT OF DAMAGES.  IN DETERMINING THE AMOUNT OF DAMAGES DUE TO THE PLAINTIFF FOR LOSS OR IMPAIRMENT OF EARNING CAPACITY, YOU SHOULD CONSIDER THE FOLLOWING:

(1) THE LOSS OF FUTURE EARNING POWER.  THIS REQUIRES YOU TO CONSIDER ALL MATTERS THAT RELATE TO THE ISSUE OF ANY IMPAIRMENT;

(2) THE EFFECT WHICH THE IMPAIRMENT WILL HAVE ON THE PLAINTIFF’S CAPACITY TO WORK;

(3) THE EXTENT TO WHICH THE IMPAIRMENT WILL IMPAIR THE PLAINTIFF’S EARNING CAPACITY;

(4) THE PRESENT VALUE OF ALL LOSSES DUE TO THE PLAINTIFF’S IMPAIRED EARNING POWER AND THE PHYSICAL PAIN AND SUFFERING AS REASONABLY CERTAIN WILL RESULT IN THE FUTURE FROM THE INJURIES TO THE PLAINTIFF;
 AND

(5) THE EVIDENCE OF WHAT THE PLAINTIFF HAD PREVIOUSLY EARNED WHEN EMPLOYED IN THE PAST IS A FACTOR ON WHICH TO BASE ANY LOSS OR IMPAIRMENT OF EARNING CAPACITY.

IN AWARDING DAMAGES FOR LOSS OR IMPAIRMENT TO EARNING CAPACITY, THE PLAINTIFF MAY RECOVER FOR THE LOSS OR DECREASE OF EARNING CAPACITY DURING HIS [HER] ENTIRE EXPECTANCY OF LIFE.  IN DETERMINING THE LOSS OF EARNING CAPACITY WHICH MAY RESULT IN THE FUTURE, THE FACT THAT THE PLAINTIFF IS MAKING THE SAME OR MORE EARNINGS SINCE THE INJURY IS ONLY ONE FACTOR TO CONSIDER.

IF YOU DETERMINE THAT THE PLAINTIFF IS ENTITLED TO DAMAGES FOR IMPAIRMENT OF EARNING CAPACITY, THEN YOU MUST DECIDE THE AMOUNT OF THE DAMAGES USING THE LIFE EXPECTANCY TABLE AS A GUIDE.


MENTAL SUFFERING

MENTAL SUFFERING, APPREHENSION, SHOCK, FRIGHT, EMOTIONAL UPSET, HUMILIATION, AND ANXIETY, EITHER PRESENT OR EXPECTED IN THE FUTURE, CAN BE PROPERLY CONSIDERED AS AN ELEMENT OF DAMAGES.
   THE AMOUNT OF DAMAGES FOR MENTAL SUFFERING CANNOT BE EXACTLY MEASURED.


LIFE EXPECTANCY TABLE

[PERMANENT INJURY:  IF YOU FIND THAT THE PLAINTIFF WAS PERMANENTLY INJURED AS A RESULT OF THE DEFENDANT’S ACTIONS, YOU MUST THEN DECIDE HOW, IF AT ALL, THAT INJURY WILL AFFECT THE REST OF THE PLAINTIFF’S LIFE.]  A PERSON’S LIFE EXPECTANCY IS DETERMINED BY A LIFE EXPECTANCY TABLE WHICH IS A PART OF THE LAWS OF THIS STATE.
  THE LIFE EXPECTANCY TABLE IS ONLY AN ESTIMATE OF THE PROBABLE AVERAGE REMAINING LENGTH OF THE LIFE OF ALL PERSONS IN OUR STATE OF A GIVEN AGE.  THE [DECEASED WAS] [PLAINTIFF IS] A _______ YEAR OLD [MALE] [FEMALE] WITH A LIFE EXPECTANCY, ACCORDING TO THE LIFE EXPECTANCY TABLE, OF ______ YEARS.  THIS FACT IS TO BE CONSIDERED BY YOU ALONG WITH ANY OTHER FACTS AND CIRCUMSTANCES IN EVIDENCE BEARING ON THE [DECEASED’S] [PLAINTIFF’S] LIFE EXPECTANCY INCLUDING OCCUPATION, HABITS, AND HEALTH AT THE TIME OF [DEATH] [INJURY] IN DECIDING THE AMOUNT OF DAMAGES TO BE AWARDED TO THE PLAINTIFF.


DUTY TO MITIGATE DAMAGES

WHEN THE PLAINTIFF IS INJURED OR DAMAGED BY THE WRONGFUL ACT OF ANOTHER PERSON, IT IS THE DUTY OF THE PLAINTIFF TO REASONABLY TRY TO AVOID AND LESSEN THE DAMAGES.
  THOSE DAMAGES WHICH MAY BE AVOIDED BY THE USE OF REASONABLE EFFORTS, CARE, AND PRUDENCE BY THE PLAINTIFF CANNOT BE THE PROXIMATE RESULT OF THE DEFENDANT’S WRONGFUL ACT.  THEREFORE, THE PLAINTIFF CANNOT RECOVER FOR DAMAGES WHICH REASONABLY MIGHT HAVE BEEN AVOIDED.

THE EFFORTS REQUIRED BY THE PLAINTIFF MUST BE DETERMINED BY THE RULES OF COMMON SENSE AND FAIR DEALING AND WHAT A PERSON OF ORDINARY REASON AND PRUDENCE WOULD DO UNDER THE SAME CIRCUMSTANCES.
    THE PLAINTIFF IS NOT REQUIRED TO USE UNREASONABLE EFFORTS OR GREAT EXPENSE TO AVOID AND LESSEN THE DAMAGES.
  THE DEFENDANT HAS THE BURDEN OF PROVING A FAILURE TO LESSEN DAMAGES ON THE PART OF THE PLAINTIFF BY THE PREPONDERANCE, OR GREATER WEIGHT, OF THE EVIDENCE.

DUTY TO MITIGATE DAMAGES - PERSONAL INJURIES

THE PLAINTIFF IS REQUIRED TO USE REASONABLE CARE AND DILIGENCE TO REDUCE THE SERIOUSNESS OF THE INJURIES CAUSED BY THE DEFENDANT.  THIS DUTY INCLUDES MAKING A REASONABLE ATTEMPT TO SEE A DOCTOR [AND TO TAKE PART IN A PHYSICAL THERAPY PROGRAM].

IF YOU FIND THAT THE PLAINTIFF FAILED TO DO THIS, THE PLAINTIFF MAY RECOVER DAMAGES FOR THE INJURIES THEMSELVES, BUT NOT DAMAGES FOR THE AGGRAVATION OF THE INJURIES.

DUTY TO MITIGATE DAMAGES - PROPERTY DAMAGES

THE OWNER OF PROPERTY DAMAGED BY ANOTHER’S NEGLIGENCE MUST USE EVERY REASONABLE EFFORT TO MINIMIZE THE DAMAGE.  IF YOU FIND THAT THE PLAINTIFF HAS NOT DONE THIS, THEN THE PLAINTIFF MAY NOT RECOVER FOR THE FULL AMOUNT OF THE LOSS.

DAMAGES FOR FRAUD IN THE PURCHASE OF PROPERTY 

THE AMOUNT OF ACTUAL DAMAGES FOR FRAUD IN THE PURCHASE OF PROPERTY IS THE DIFFERENCE BETWEEN THE FAIR MARKET VALUE OF THE PROPERTY AT THE TIME OF ITS PURCHASE AND THE VALUE THAT THE PROPERTY WOULD HAVE HAD IF THE REPRESENTATION ABOUT THE PROPERTY HAD BEEN TRUE.  YOU MAY CONSIDER THE REASONABLE COST OF REPAIR OF THE PROPERTY IN DETERMINING DAMAGES.

PUNITIVE DAMAGES

[Note: After an award of punitive damages, the trial judge must conduct a post-trial review to ensure that the award is not grossly disproportionate to the severity of the offense.  The judge must set forth findings on the following factors on the record: (1) the defendant’s degree of culpability; (2) the duration of the conduct; (3) the defendant’s awareness or concealment; (4) the existence of similar past conduct; (5) the likelihood that the award will deter the defendant or others from like conduct; (6) whether the award is reasonably related to the harm likely to result from the conduct; (7) the defendant’s ability to pay; and (8) and other factors deemed appropriate.  Gamble v. Stevenson, 305 S.C. 104, 406 S.E.2d 350 (1991).  The trial judge is not required to instruct the jury on the Gamble factors.  McCourt v. Abernathy, 318 S.C. 301, 457 S.E.2d 603 (1999).]

IF YOU AWARD ACTUAL DAMAGES, YOU MAY ALSO CONSIDER AN AWARD OF PUNITIVE DAMAGES.  PUNITIVE DAMAGES ARE INTENDED TO PUNISH THE DEFENDANT FOR EXTRAORDINARY AND OUTRAGEOUS MISCONDUCT AND TO PREVENT THE DEFENDANT AND OTHERS FROM COMMITTING SIMILAR ACTS IN THE FUTURE.  PUNITIVE DAMAGES CAN ONLY BE AWARDED WHEN CONDUCT OF THE DEFENDANT HAS BEEN SOMETHING MORE THAN MERE NEGLIGENCE.  THE EVIDENCE MUST ESTABLISH THE DEFENDANT'S ACTS WERE RECKLESS, WILLFUL AND WANTON, MEANING THERE WAS A CONSCIOUS FAILURE TO EXERCISE DUE CARE OR A CONSCIOUS INDIFFERENCE TO THE RIGHTS AND SAFETY OF OTHERS OR A RECKLESS DISREGARD THEREOF.

IF YOU FIND THAT THE DEFENDANT’S CONDUCT WAS WILLFUL, WANTON, OR RECKLESS, YOU MAY AWARD THE PLAINTIFF PUNITIVE DAMAGES.  TO SUPPORT AN AWARD OF PUNITIVE DAMAGES, THE PLAINTIFF MUST PROVE BY CLEAR AND CONVINCING EVIDENCE THAT THE CONDUCT COMPLAINED OF INCLUDED A CONSCIOUSNESS OF WRONGDOING AT THE TIME OF THE CONDUCT.

CLEAR AND CONVINCING IS MORE THAN JUST A PREPONDERANCE, OR GREATER WEIGHT, OF THE EVIDENCE, WHICH REQUIRES ONLY PROOF WHICH PERSUADES YOU THAT A PARTY’S CLAIM IS MORE LIKELY TRUE THAN NOT TRUE.  ON THE OTHER HAND, CLEAR AND CONVINCING PROOF IS NOT AS HIGH A STANDARD AS THE BURDEN OF PROOF IN CRIMINAL CASES, WHICH IS PROOF BEYOND A REASONABLE DOUBT.
  CLEAR AND CONVINCING PROOF LEAVES NO SUBSTANTIAL DOUBT IN YOUR MIND.  IT MEANS THAT THE EVIDENCE IS NOT AMBIGUOUS, DOUBTFUL, EQUIVOCAL OR CONTRADICTORY.  CONVINCING MEANS PERSUADING BY PROOF OR ARGUMENT, CAUSING ONE TO BELIEVE IN THE TRUTH OF WHAT IS ASSERTED.
  CLEAR AND CONVINCING PROOF ESTABLISHES IN YOUR MIND, NOT ONLY THAT THE FACT IS PROBABLE, BUT THAT IT IS HIGHLY PROBABLE.

BEFORE AWARDING PUNITIVE DAMAGES, YOU MUST CONSIDER AND WEIGH FOUR ELEMENTS WHICH MAY BE PERTINENT TO THE FACTS OF THIS CASE:

YOU MUST FIRST CONSIDER THE RELATIONSHIP BETWEEN ANY PUNITIVE DAMAGE AWARD AND THE HARM CAUSED.  ANY PENALTY IMPOSED SHOULD TAKE INTO ACCOUNT THE REPREHENSIBILITY OF THE CONDUCT, THE HARM CAUSED, THE DEFENDANT'S AWARENESS OF THE CONDUCT'S WRONGFULNESS, THE DURATION OF THE CONDUCT, AND ANY CONCEALMENT.  THUS, ANY PENALTY IMPOSED SHOULD BEAR A RELATIONSHIP TO THE NATURE AND EXTENT OF THE CONDUCT AND THE HARM CAUSED, INCLUDING THE COMPENSATORY DAMAGE AWARD MADE BY YOU.

SECONDLY, ANY PENALTY IMPOSED SHOULD TAKE INTO ACCOUNT, AS A MITIGATING FACTOR, ANY OTHER PENALTY THAT MAY HAVE BEEN IMPOSED OR WHICH MAY BE IMPOSED FOR THE CONDUCT INVOLVED, INCLUDING ANY CRIMINAL OR CIVIL PENALTY OR ANY OTHER PUNITIVE DAMAGES AWARD ARISING OUT OF THE SAME CONDUCT.

NEXT, YOU SHOULD CONSIDER WHETHER THE AWARD OF AND THE AMOUNT OF ANY PUNITIVE DAMAGES AWARD MAY DEPRIVE THE DEFENDANT OF ANY PROFITS DERIVED FROM THE IMPROPER CONDUCT AND WHETHER THE ILL-GOTTEN PROFITS SHOULD BE PROPERLY AWARDED TO THE PLAINTIFF.

FINALLY, ANY AWARD OF PUNITIVE DAMAGES MUST BE LIMITED TO PUNISHMENT AND, THUS, MAY NOT EFFECT ECONOMIC BANKRUPTCY.  TO THIS END, THE DEFENDANT'S ABILITY TO PAY ANY PUNITIVE DAMAGE AWARD SHOULD BE CONSIDERED.  HOWEVER, THE ECONOMIC BANKRUPTCY FACTOR IS NOT AN ABSOLUTE BAR TO AN AWARD OF PUNITIVE DAMAGES.

PUNITIVE DAMAGES- NEGLIGENCE ACTIONS

THE PLAINTIFF CLAIMS THAT THE DEFENDANT ACTED WITH RECKLESSNESS, WILLFULNESS, AND WANTONNESS AND THAT, THEREFORE, THE PLAINTIFF IS ENTITLED TO PUNITIVE DAMAGES FROM THE DEFENDANT.  RECKLESSNESS MEANS A CONSCIOUS FAILURE TO USE REASONABLE CARE.  A PERSON WHO IS NEGLIGENT ACTS CARELESSLY.  HOWEVER, A PERSON WHO ACTS RECKLESSLY, WILFULLY, AND WANTONLY IS NOT ONLY CARELESS, BUT IS ALSO AWARE THAT HE [SHE] IS BEING CARELESS.

PUNITIVE DAMAGES - ASSAULT AND BATTERY

IN DETERMINING WHETHER AND IN WHAT AMOUNT THE PLAINTIFF SHOULD BE AWARDED PUNITIVE DAMAGES, YOU MAY CONSIDER WHETHER THE DEFENDANT WAS PROVOKED IN A LEGAL WAY BY SOMETHING THAT HAD HAPPENED WHEN, ACTING UNDER A SUDDEN IMPULSE, THE DEFENDANT STRUCK THE PLAINTIFF.

PUNITIVE DAMAGES - FRAUD AND DECEIT

IF YOU FIND THAT THE PLAINTIFF IS ENTITLED TO ACTUAL DAMAGES, YOU MUST THEN CONSIDER WHETHER THE PLAINTIFF IS ENTITLED TO PUNITIVE DAMAGES.  THE PLAINTIFF MAY BE AWARDED PUNITIVE DAMAGES IF YOU DETERMINE THAT A FALSE REPRESENTATION WAS RECKLESSLY MADE AS A TRUE ASSERTION BY THE DEFENDANT WITHOUT THE DEFENDANT KNOWING OR CARING WHETHER THE REPRESENTATION WAS TRUE OR FALSE.

PUNITIVE DAMAGES ARE AWARDED TO PUNISH THE DEFENDANT AND TO PREVENT THE DEFENDANT AND OTHERS FROM COMMITTING THE SAME OR A SIMILAR WRONGFUL ACT IN THE FUTURE.  IN DETERMINING THE AMOUNT OF PUNITIVE DAMAGES, IF ANY, THAT THE DEFENDANT SHOULD HAVE TO PAY, YOU MAY CONSIDER THE NATURE OF THE WRONG COMMITTED BY THE DEFENDANT, THE PUNISHMENT, IF ANY, WHICH SHOULD BE GIVEN TO THE DEFENDANT, AND THE ABILITY OF THE DEFENDANT TO PAY.

PUNITIVE DAMAGES - TRESPASS

IF YOU FIND THAT THE TRESPASS WAS THE RESULT OF A WILFUL, WANTON, RECKLESS, OR DELIBERATE ACT, YOU MAY AWARD THE PLAINTIFF PUNITIVE DAMAGES.  RECKLESS, WILFUL, WANTON, OR DELIBERATE CONDUCT SHOWS THE CONSCIOUS, KNOWING DOING OF A WRONGFUL ACT WITHOUT JUST CAUSE OR EXCUSE.  PUNITIVE DAMAGES ARE GIVEN TO PUNISH THE DEFENDANT AND TO DISCOURAGE THE DEFENDANT AND OTHERS FROM COMMITTING THE SAME OR SIMILAR ACTS.

SPECIAL DAMAGES - BREACH OF CONTRACT

SPECIAL DAMAGES, SUCH AS LOSS OF INCOME OR PROFITS, MAY BE AWARDED TO THE PLAINTIFF IF YOU FIND THAT THESE TYPES OF DAMAGES WERE IN THE REASONABLE CONTEMPLATION OF THE PARTIES AT THE TIME THE CONTRACT WAS MADE.  SPECIAL DAMAGES ARE NOT ALLOWED WHERE THEY ARE SO REMOTE, UNCERTAIN, OR SPECULATIVE THAT THEY CANNOT BE DETERMINED WITH REASONABLE CERTAINTY.  TO RECOVER SPECIAL DAMAGES, THE PLAINTIFF MUST SHOW THAT SPECIAL CIRCUMSTANCES UNDER WHICH THE CONTRACT WAS MADE WERE COMMUNICATED BY THE PLAINTIFF TO THE DEFENDANT.  THE PLAINTIFF CANNOT BE AWARDED ANY SPECIAL DAMAGES IF THE SPECIAL CIRCUMSTANCES WERE UNKNOWN TO THE DEFENDANT WHEN THE CONTRACT WAS MADE.

DAMAGES FOR DEFECTIVE PERFORMANCE- BREACH OF CONTRACT

WHERE THE DEFENDANT HAS PERFORMED THE OBLIGATIONS UNDER THE CONTRACT DEFECTIVELY, THE DAMAGES TO BE AWARDED TO THE PLAINTIFF ARE THE REASONABLE COST OF MAKING THE [WORK PERFORMED] [ARTICLE FURNISHED] CONFORM TO THE CONTRACT.

DAMAGES FOR DELAY IN PERFORMANCE - BREACH OF CONTRACT

THE DAMAGES FOR A DELAY IN PERFORMANCE OF A CONTRACT ARE THE ACTUAL LOSSES SUFFERED BECAUSE OF THE DELAY.

DAMAGES FOR SUBSTANTIAL PERFORMANCE - BREACH OF CONTRACT

THE PLAINTIFF CONTENDS THAT THE WORK CONTRACTED FOR WAS SUBSTANTIALLY PERFORMED.  THE TERM SUBSTANTIAL PERFORMANCE MEANS THAT THE PLAINTIFF HAS GIVEN THE DEFENDANT SUBSTANTIALLY ALL OF WHAT WAS BARGAINED FOR UNDER THE CONTRACT.  IF YOU FIND THAT THE PLAINTIFF SUBSTANTIALLY PERFORMED THE CONTRACT, YOU SHOULD RETURN A VERDICT FOR THE PLAINTIFF FOR THE CONTRACT PRICE MINUS THE DAMAGES THE DEFENDANT HAS SUFFERED DUE TO THE PLAINTIFF’S FAILURE TO COMPLETE THE PERFORMANCE.

WRONGFUL DEATH ACTION

IN THIS WRONGFUL DEATH [AND SURVIVAL] ACTION, THE PLAINTIFF, AS PERSONAL REPRESENTATIVE OF THE DECEASED’S ESTATE, CLAIMS THAT THE DECEASED WRONGFULLY DIED AS A RESULT OF THE NEGLIGENT ACTS OR OMISSIONS OF THE DEFENDANT.

WHENEVER THE DEATH OF A PERSON IS PROXIMATELY CAUSED BY THE WRONGFUL ACT OR NEGLECT OF ANOTHER, AND THE ACT OR NEGLECT IS ONE WHICH WOULD HAVE ENTITLED THE DECEASED TO RECOVER DAMAGES IF THE DECEASED HAD NOT DIED, THE PERSONAL REPRESENTATIVE OF THE ESTATE OF THE DECEASED MAY BRING AN ACTION FOR WRONGFUL DEATH.  THE PERSONAL REPRESENTATIVE HAS A RIGHT TO RECOVER COMPENSATORY DAMAGES FOR THE WRONGFUL DEATH.

IT IS NOT NECESSARY TO SHOW THE MONEY VALUE OF THE DECEASED’S LIFE SINCE DIRECT PROOF OF THE VALUE OF HUMAN LIFE IS NOT POSSIBLE. WHAT IS REASONABLE COMPENSATION IS LEFT TO YOUR SOUND DISCRETION AND JUDGMENT.

THE DAMAGES IN AN ACTION FOR WRONGFUL DEATH INCLUDE:

(1) PECUNIARY LOSS - THAT IS, THE LOSS OF THE DECEASED’S ABILITY TO EARN MONEY IN WHICH THE PLAINTIFF MIGHT LOGICALLY AND REASONABLE HAVE BEEN EXPECTED TO SHARE, SUCH AS MONEY FOR THE CARE AND PROTECTION OF THE DECEASED’S SPOUSE AND CHILDREN AND FOR THE EDUCATION AND TRAINING OF THE DECEASED’S CHILDREN.

WHERE THE RELATIONSHIP OF HUSBAND AND WIFE OR PARENT AND CHILD EXISTS, PECUNIARY LOSS WILL BE PRESUMED.

(2) MENTAL SHOCK AND SUFFERING.

(3) WOUNDED FEELINGS.

(4) GRIEF AND SORROW.

(5) LOSS OF COMPANIONSHIP.

(6) LOSS OF THE USE AND COMFORT OF THE DECEASED’S SOCIETY, INCLUDING THE LOSS OF THE DECEASED’S EXPERIENCE, KNOWLEDGE, AND JUDGMENT IN MANAGING THE AFFAIRS OF THE DECEASED AND HIS [HER] BENEFICIARIES.

(7) MEDICAL
 AND FUNERAL EXPENSES.

IT IS NOT NECESSARY TO SHOW THE EXACT AMOUNT OF DAMAGES SUFFERED BY THE BENEFICIARIES OR THAT THE BENEFICIARIES SUFFERED A MONETARY LOSS.  IN ADDITION, THE PERSON FOR WHOSE BENEFIT THE ACTION IS BROUGHT DOES NOT HAVE TO BE DEPENDENT ON THE DECEASED FOR SUPPORT.

LOSS OF CONSORTIUM

THE PLAINTIFF CLAIMS A LOSS OF CONSORTIUM BECAUSE OF THE INJURIES RECEIVED BY HIS [HER] SPOUSE .

THE COMPANIONSHIP AND SOCIETY OF A SPOUSE ARE NOT ARTICLES OF COMMERCE WHICH CAN BE WEIGHED OR MEASURED OR BOUGHT AND SOLD.  NO EXPERT IS COMPETENT TO TESTIFY TO THEIR VALUE.  THE CONSIDERATION ON WHICH THEY ARE GIVEN IS NOT MONETARY.  BUT THE PLAINTIFF IS ENTITLED TO COMPENSATION IN MONEY FOR THEIR LOSS.  THE AMOUNT OF THAT COMPENSATION IS TO BE DETERMINED BY YOU, NOT FROM EVIDENCE OF VALUE, BUT FROM YOU OWN OBSERVATION, EXPERIENCE, AND KNOWLEDGE, CONSCIENTIOUSLY APPLIED TO THE FACTS AND CIRCUMSTANCES OF THE CASE.

THE PLAINTIFF IS ENTITLED TO RECOVER THE VALUE OF THOSE SERVICES OF HIS [HER] SPOUSE WHICH WERE LOST, INCLUDING THE LOSS OF HIS [HER] SPOUSE’S SOCIETY AND COMPANIONSHIP IN THE HOME.
  THE PLAINTIFF IS ALSO ENTITLED TO RECOVER FOR ANY EXPENSES INCURRED FOR THE CARE AND TREATMENT OF HIS [HER] SPOUSE BECAUSE OF ILLNESS OR BODILY HARM SUFFERED BY THE SPOUSE, AND FOR ANY MEDICAL  EXPENSES WHICH THE PLAINTIFF HAS INCURRED.

PUNITIVE DAMAGES ARE NOT RECOVERABLE IN A LOSS OF CONSORTIUM ACTION.

CHAPTER FIFTEEN - DEFENSES

GENERAL DENIAL

THE DEFENDANT HAS ANSWERED THE PLAINTIFF’S COMPLAINT WITH A GENERAL DENIAL.  THIS MEANS THAT THE DEFENDANT DENIED EACH AND EVERY CLAIM THAT WOULD MAKE THE DEFENDANT RESPONSIBLE FOR THE PLAINTIFF’S INJURIES.  BECAUSE OF THIS GENERAL DENIAL, THE PLAINTIFF HAS THE BURDEN OF PROVING EACH AND EVERY ELEMENT OF THE CAUSE OF ACTION.


ACT OF GOD

THE DEFENDANT CLAIMS THAT THE PLAINTIFF’S INJURIES WERE CAUSED BY AN ACT OF GOD.  AN ACT OF GOD IS AN UNUSUAL, EXTRAORDINARY, SUDDEN, AND UNEXPECTED DEMONSTRATION OF THE FORCES OF NATURE.  IT IS AN EVENT IN NATURE WHICH IS SO EXTRAORDINARY THAT THE HISTORY OF VARIATIONS IN THE CLIMATE AND OTHER CONDITIONS IN THE PARTICULAR LOCALITY WOULD PROVIDE NO REASONABLE WARNING OF THE EVENT.

AN ACT OF GOD IS ONE CAUSED SOLELY BY THE VIOLENCE OF NATURE.  IF YOU FIND THAT THE DAMAGE WAS CAUSED IN PART BY THE PARTICIPATION OF MAN, EITHER FROM ACTIVE INTERVENTION, NEGLECT, OR FAILURE TO ACT, THE ACT IS NOT AN ACT OF GOD.

CHAPTER SIXTEEN - POST-TRIAL MOTIONS

  SEQ CHAPTER \h \r 1MOTIONS IN LIMINE
Generally, a motion in limine seeks a pre-trial ruling to prevent the disclosure of potentially prejudicial matter to the jury.  State v. Smith, 337 S.C. 27, 522 S.E.2d 598 (1999).  A ruling on a motion in limine is not a final determination of whether evidence will be admitted at trial; it remains subject to change based on developments during trial.  State v. Floyd, 295 S.C. 518, 369 S.E.2d 842 (1988).  A motion in limine, even if granted, does not remove the need for a contemporaneous objection at trial.  Id.  If a motion in limine to exclude evidence is denied, a party must renew its objection when the evidence is presented during trial.  State v. Smith, supra; Parr v. Gaines, 309 S.C. 477, 424 S.E.2d 515 (Ct. App. 1992).  

Practical tip:  Be careful in ruling on motions in limine, or even indicating how you might rule; many times your decision might be different after hearing all of the evidence.

 SEQ CHAPTER \h \r 1MOTIONS FOR JUDGMENT NOTWITHSTANDING THE VERDICT (JNOV) -  RULE 50(b), SCRCP

Only those grounds raised in the directed verdict motion may be raised in a JNOV motion.  In re: McCracken, 346 S.C. 87, 551 S.E.2d 235 (2001).  In ruling on a motion for JNOV, the trial judge must view the evidence and all reasonable inferences therefrom in the light most favorable to the non-moving party.  JNOV should be granted when only one reasonable inference can be drawn from the evidence and no reasonable jury could have reached the challenged verdict.  Gastineau v. Murphy, 331 S.C. 565, 503 S.E.2d 712 (1998); Brown v. Stewart, 348 S.C. 33, 557 S.E.2d 676 (Ct. App. 2001).  The trial judge does not have the authority to decide credibility issues or to resolve conflicts in the testimony and evidence.  Welch v. Epstein, 342 S.C. 279, 536 S.E.2d 408 (Cr. App. 2000).


If a JNOV is granted and a motion for a new trial is made, the trial judge must determine whether the motion for a new trial should be granted if the JNOV is vacated or reversed.  The trial judge must specify the grounds for granting or denying the motion for a new trial.  Rule 50(c)(1), SCRCP.

 SEQ CHAPTER \h \r 1THIRTEENTH JUROR DOCTRINE

Under the Thirteenth Juror Doctrine, a trial judge may grant a new trial if the judge believes the evidence does not justify the verdict or if the verdict is so confused that the jury’s intent is unclear.  Vinson v. Jackson, 327 S.C. 290, 491 S.E.2d 249 (1997).  In ruling on a new trial motion as the thirteenth juror, the trial judge may weigh evidence and rely on his or her view of the circumstances.   IT IS NOT NECESSARY TO JUSTIFY THE RULING WITH FACTUAL FINDINGS.   Basically, the circumstances are as though the judge, as the thirteenth juror, “hangs” the jury.  Norton v. Norfolk Southern Railway Co., 350 S.C. 473, 567 S.E.2d 851 (2002); Vinson v. Hartley, 324 S.C. 389, 477 S.E.2d 715 (Ct. App. 1996).


A motion for a directed verdict is not a prerequisite for a motion to set aside the verdict on the ground that the verdict is contrary to the fair preponderance of the evidence.  McEntire v. Mooregard Exterminating Serv., Inc., 353 S.C. 629, 578 S.E.2d 746 (Ct. App. 2003).

NEW TRIAL NISI ADDITUR AND NEW TRIAL NISI REMITTITUR

In ruling on a motion for a new trial nisi additur or remittitur, the trial judge must consider the adequacy or excessiveness of the verdict in light of the evidence presented.  Compelling reasons must be given to justify invading the jury’s province in this manner.  While the trial judge may not impose his or her will on a party by substituting the judge’s judgment for that of the jury, the trial judge may give the party the option of additur or remittitur or, in the alternative, a new trial.

When a party moves for a new trial based on a challenge that the verdict is either excessive or inadequate, the trial judge must distinguish between awards that are merely unduly liberal or conservative (new trial nisi) and awards that are actuated by passion, caprice, or prejudice (new trial absolute).  O’Neal v. Bowles, 314 S.C. 525, 431 S.E.2d 555 (1993); Vinson v. Hartley, 329 S.C. 389, 477 S.E.2d 715 (Ct. App. 1996).

The following language should be used in granting a motion for a new trial nisi additur or remittitur:

“I find the amount of the verdict to be merely inadequate (excessive).”

MOTION FOR A NEW TRIAL ABSOLUTE

If the amount of the verdict is so grossly inadequate or excessive that it shocks the conscience of the court and clearly indicates the amount was the result of passion, caprice, prejudice, partiality, corruption, or some other improper motive, the trial judge is required to grant a new trial absolute.  Cock-N-Bull Steak House, Inc. v. Generali Ins. Co., 321 S.C. 1, 466 S.E.2d 727 (1996); Vinson v. Hartley, 329 S.C. 389, 477 S.E.2d 715 (Ct. App. 1996).

The following language is suggested in making such a finding: 

“I find the amount of the verdict is so grossly inadequate (excessive) as to shock the conscience of the court and clearly indicates that the verdict is a result of caprice, passion, prejudice, partiality, corruption, or other improper motive.”

RESUBMITTING VERDICT FOR ZERO DAMAGES


When the issue is raised, the trial judge should resubmit a verdict assessing liability but awarding zero damages to the jury with instructions to either find for the defendant or award some amount of damages.  Stevens v. Allen, 342 S.C. 47, 536 S.E.2d 663 (2000).

CHAPTER SEVENTEEN - VERDICT FORMS


GENERAL VERDICT FORM

STATE OF SOUTH CAROLINA

COUNTY OF ________________


IN THE COURT OF COMMON PLEAS

CASE NUMBER

PLAINTIFF,

VS.


DEFENDANT.

VERDICT


We, the Jury, find for the Plaintiff against the Defendant in the amount of _________________________  actual damages.

_________________________________

FOREPERSON             


We, the Jury, find for the Plaintiff against the Defendant in the amount of _____________________________ punitive damages.

_________________________________

FOREPERSON             


We, the Jury find for the Defendant against the Plaintiff.

_________________________________

FOREPERSON             


We, the Jury, find for the Defendant against the Plaintiff on the counterclaim in the amount of ________________________ actual damages.

_________________________________

FOREPERSON             


We, the Jury, find for the Defendant against the Plaintiff on the counterclaim in the amount of ______________________ punitive damages.

_________________________________

FOREPERSON             


We, the Jury, find for the Plaintiff against the Defendant on the counterclaim.

_________________________________

FOREPERSON             


We, the Jury, find for the Defendant __________________________ against the Defendant____________________________ on the cross-claim in the amount of ________________________ actual damages.

_________________________________

FOREPERSON             


We, the Jury, find for the Defendant __________________________ against the Defendant _________________________ on the cross-claim in the amount of __________________________ punitive damages.

_________________________________

FOREPERSON             


We, the Jury, find for the Defendant __________________________ against the Defendant ____________________________ on the cross-claim.

_________________________________

FOREPERSON             


COMPARATIVE NEGLIGENCE

STATE OF SOUTH CAROLINA

COUNTY OF ______________


IN THE COURT OF COMMON PLEAS

CASE NUMBER


PLAINTIFF,

VS.


DEFENDANT.

1.
Was the defendant negligent?


_____ YES - Go to Question 2 


_____ NO - Stop deliberations

2.
Was the defendant’s negligence a proximate cause of the plaintiff’s injuries?


______ YES - Go to Question 3


______ NO - Stop deliberations

3.
Was the plaintiff negligent? 


______ YES - Go to Question 4


______ NO - Go to Question 8

4.
Was the plaintiff’s negligence a proximate cause of the plaintiff’s injuries? 


______ YES - Go to Question 5


______ NO - Go to Question 8

5.
Using the combined negligence that proximately caused the plaintiff’s injuries as one hundred percent (100%),  SEQ CHAPTER \h \r 1what percentage of that negligence is attributable to the plaintiff and what percentage is attributable to the defendant?  [The percentage must add up to 100%.  It is not necessary for each defendant to be assigned a percentage of negligence.  It is perfectly acceptable for a defendant to be assigned a zero percentage (0%).]




Plaintiff

________%



Defendant 

________%





Total

________%
6.
Was the plaintiff’s negligence greater than fifty percent?


______ YES - Stop deliberations


______ NO - Go to Question 7

7.     Please state the amount of damages, if any, sustained by the plaintiff.  [Do not reduce the plaintiff’s total damages based on the percentage of negligence by any party.  After you have answered these questions, the judge will compute the amount of damages for which the defendant is responsible based on the percentage of the defendant’s negligence which you have decided proximately caused the plaintiff’s injuries.  You are to determine only the total amount of the plaintiff’s damages and enter that amount below.]

$______________________________ Actual Damages

$______________________________ Punitive Damages

________________________________

FOREPERSON

WHEN YOU HAVE COMPLETED THE QUESTIONS, NOTIFY THE BAILIFF.
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